DEPARTMENT OF CALIFORNIA HIGHWAY PATROL

FINAL STATEMENT OF REASONS

AMEND ARTICLE 1, DEFINITIONS AND GENERAL PROVISIONS, SECTIONS1200;ARTICLE 6.5,
CARRIER IDENTIFICATION NUMBERS, SECTIONS1235.1,1235.2 AND 1235.4;AND ARTICLE 8,
SECTION 1256, DENTIFICATION
ADOPTNEW SECTION1235.7 LEASEDVEHICLES

MOTOR CARRIER SAFETY
CARRIER | DENTIFICATION
(CHP-R-09-15)

EXISTING REGULATIONS AND AMENDMENTS

California Vehicle Code (CVC) Section 34501 regsitiee Department of the California
Highway Patrol (CHP) to adopt reasonable rulesragdlations which, in the judgment of the
Department, are designed to promote the safe opeaitvehicles described in CVC

Section 34500. Those regulations are containddtlie 13, California Code of Regulations
(13 CCR).

California Vehicle Code Section 34507.5 requirasate persons, primarily motor carriers, to
obtain a California Carrier Identification numblentified in regulation as a “CA number,”
from the CHP, and with some exceptions, to disgtay number on both sides of the vehicles
mentioned above. During 2001/2002, in order tovigl® greater clarity to the enabling statute,
the CHP adopted regulations relating to the assegrirof carrier identification numbers. Now,
however, the CHP believes that recent developmedisate that all persons who are subject to
CVC Section 34507.5, should be provided greateitghaith regard to whom the CA number
should be assigned. That clarity is provided thhoformal adoption of regulations in 13 CCR.

Background

The CHP promotes the safe operation of the vehiigesl in CVC Section 34500 by various
means, one of which is by collecting informatiotatiag to the safety performance of the motor
carriers who operate those vehicles. Since theldpment of the Management Information
System of Terminal Records (MISTER) in 1986, tidbimation has been stored in an
automated record system, which has been used l§yHReprimarily as an internal tool to
manage its motor carrier inspection workload.

To ensure that information collected is attributedhe correct motor carrier in the records of the
CHP, each record is identified with a CA numbed dns this CA number that CVC Section
34507.5 requires certain persons to obtain. Whdtorically, the CA numbers were merely the



means by which those records were identified; tpthteyCA number is far more relevant in
identifying the responsible motor carrier entity.

For years, CA numbers were assigned without spewtfitten rules and without a clear objective
of identifying the person responsible for the aktnator carrier operations. Conversely,

multiple motor carriers have sometimes sharedah@esCA number due to a lack of recognition
in the CHP’s records of their existence as sepéegtd entities. These errors typically occurred
because of confusion with business relationshipsh as the relationship between motor carriers
and independent drivers contracted to drive vebildased by the motor carrier. These drivers
(independent contractors) were thought to be incdeéget entities, when in fact they were private
contractors operating vehicles leased and opeest@art of a larger motor carrier operation. In
other cases, two or more separate companies wetakanly treated as a single company
because of their close business relationship, wihéact they were separate legal entities.

This matter was further complicated in 1997, wHenNotor Carriers of Property Permit Act
(the Act) was signed into law, which created a io&gs of motor carrier, the “Motor Carrier of
Property” (MCP). Among other things, the Act ragdi all MCPs to obtain a CA number from
the CHP, and to register it with the Departmentotor Vehicles (DMV), the agency assigned
responsibility for issuing the permits created lig Act.

While, mostMCPs as defined in CVC Section 34601, are asgior carriersas defined in
CVC Section 408, and were therefore already sulipeClvVC Section 34507.5; due to the
separate definitions of those terms, there are $d@s who ar@ot also motor carriers
pursuant to CVC Section 408. The motor carriemitedns describe two groups that largely
overlap one another, but there are many persondailhato only one of the groups.

This means that there are some persons who arecstbjthe requirement in CVC

Section 34507.5 to obtain and display a CA numbkiysbecause they are MCPs as defined in
CVC Section 34601, even though they are not m@&oters as defined in CVC Section 408.
Those persons must obtain a permit from the DMWperate their vehicles on the highway, but
because they are not alsmtor carriers they are not subject to the motor carrier safety
regulations of the CHP. For these reasons, amth&ys) it is more important than ever to ensure
greater clarity is added to the regulations in ptdenore clearly identify the motor carrier,
whether defined by CVC Section 408, CVC Section(@4@®r both.

An applicant for a MCP permit obtains the permibp®rate certain vehicles on the highway by
submitting an application and fee to the DMV anaviting proof of adequate insurance as part
of the process. The permit represents a privitegecan be suspended or revoked by the DMV.
Therefore, the CA number assigned by the CHP n@natdual role. First, it is an identification
number that does not entitle the holder to any fofmuthority or permit to operate. Second, it
is used as the unique identifier for an MCP permdrder to reduce the identifying numbers
assigned to the motor carrier industry, and thahgealoesentitle its holder to operate certain
vehicles on California highways. In this seconié rthe CA number represents records that
could become exhibits in proceedings to suspemdwake the MCP permits of unsafe carriers,
or of those that consistently fail to comply withpéicable laws. Therefore, as already indicated,



it is now more important than ever that the regotet regarding CA numbers be further
clarified, with special emphasis on preventing dwgtlon, sharing, or transferring of CA
numbers when motor carriers enter into certainriass relationships with other motor carriers,
or independent contractors. The CA number is ngéo simply a database key to a motor
carrier's safety record. Now it can represent a4 privilege to operate on the highway.

As the CHP works to develop a means by which theonaarrier industry can review certain
aspects of their own motor carrier records throusgh of the internet, it becomes increasingly
more important to ensure the records are not ardyrate, but that they identify the correct
business entity. Also, as this system is curramndlgd by CHP enforcement personnel, as well as
other law enforcement and regulatory bodies, égsally important that the number displayed on
each vehicle accurately identifies the motor camesponsible for the current operation of that
vehicle.

PURPOSE OF THIS PROPOSED REGULATORY ACTION

The CHP has concluded through numerous discusaitihsnotor carrier industry groups over
the past several years that a great degree of fionfgontinues to exist with regard to identifying
the motor carrier responsible for the day-to-dagrapons of vehicles which are leased by those
motor carriers, with or without drivers. While tltentifiable majority of this type of
arrangement operates in interstate commerce, theltad never adopted the federal rules which
govern this type of business arrangement.

As early as the 1950s, the United States Departofehtansportation (US DOT) recognized the
need to provide clarity with respect to identifyithgg motor carrier when leased vehicles are used
to increase or decrease a fleet as necessarydmatadate varying workloads. While this was,
and still is, relevant with most of the interstater-the-road operations, it is becoming even
more relevant to our global economy with Califormiaumerous ocean going marine terminals.
Fluctuations in daily port traffic lead to varyieguipment needs, usually addressed through
leasing of equipment rather than through vehiclelpases, which offer limited flexibility in
overhead costs.

As a result of this need for varying fleet sizé® Interstate Commerce Commission (ICC)
(succeeded by the Federal Motor Carrier Safety Adtration [FMCSA]), an administrative
entity under the US DOT, realized two problems texis First, the overlying motor carriers
where using vehicles as part of their fleet whefaat those vehicles actually belonged to other
motor carriers; and secondly, when the overlyinganoarrier did lease a vehicle, the terms of
those written leases were, at best obscure, ggnexalllting in the small independent operators
being taken advantage of by the larger, more basisavvy, overlying motor carrier. These
problems have led to several regulatory actiontheyCC and the FMCSA. These actions are
now contained in Title 49, Code of Federal Regatati(49 CFR), Part 376.

In order to provide a consistent identificationraerstate motor carriers under both state and
federal rules, it was necessary that the CHP auddgs which are consistent with existing federal
rules. This does not necessarily create new falaaterstate motor carriers, because they are



already subject to those rules, but it does petmeitCHP to both identify interstate motor carriers
in the same manner as the FMCSA, and to enforcetaniially the same requirements on those
motor carriers as our federal counterpart. Thisp@rmit the CHP to move one step closer in
providing a seamless enforcement of regulationsnfotor carriers operating in an interstate
mode within the boundaries of California.

The CHP also adopts consistent leasing rules foastate MCPs. Those rules which apply to
intrastate motor carriers will need to be modeledh® interstate motor carrier rules, but include
the necessary changes to accommodate those siffetterttes between the FMCSA’s motor
carrier registration and operating authorities, tredDMV’s MCP permit.

The adopted rules will conspicuously omit the foretpassenger transportation industry as well
as Household Goods (HHG) carriers as they operaterwa separate identification number
issued by the California Public Utilities Commigsiand specific rules adopted by the same
agency.

SECTION BY SECTION OVERVIEW

The CHP amends regulations in 13 CCR, ChapterMdidr Carrier Safety” — Article 1,
Definitions and General Provisions, Section 120icke 6.5, Carrier Identification Numbers;
Section 1235.1, Application for Carrier Identifimat Number; Section 1235.2, Motor Carrier
Safety Records of the Department; Section 1238ehtification Numbers Nontransferable; and
Section 1256, Identification; and adopts new Sacti®35.7, Leased Vehicles.

Chapter 6.5 Motor Carrier Safety.

Article 1, Definitions and General Provisions

Title 13, California Code of Requlations 1200, Sc@p

Subsection (b)is adopte to reflect recent changes to legislatibm:ough Assembly Bill 3011
(2006) farm labor vehicles (FLV) were added to CS€xtion 34500. Because of this legislative
amendment, it is no longer necessary to separndetyify FLVs from other vehicles listed in
CVC Section 34500.

Article 6.5, Carrier Identification Numbers .

Title 13, California Code of Requlations 1235.1, Aalication For Carrier Identification
Number.

Subsection (d)is adopted in order to permit the issuance of auftht numbers which may be
used for the purpose of tracking motor carriereugh other databases. One such use of this
proposal would be the issuance and recording ofoeusnissued by the US DOT for the purpose
of accessing the federal Motor Carrier Managemaotiation System (MCMIS) database and
tracking the safety records of a motor carriertredato other motor carriers. This is currentlyt no



possible through Management Information Systemersfrinal Evaluation Records. Not only
would this permit comparison of safety records;ibutould also permit those motor carriers
with exceptional safety records to be readily ided.

Subsection (e)s adopted to update the revision date of the G6IE Motor Carrier Profile, to
reflect the current January 2007 revision dateve®é non-substantive changes were made to
add clarity to the form. On page two and page @duhe application, the abbreviation “MCP”
was spelled out in order to more accurately readtiviCarrier of Property.” Additionally, on
page three, Motor Carrier Safety Unit addresseseleghone numbers were updated to reflect
current information.

Title 13, California Code of Requlations 1235.2. Mor Carrier Safety Records of the
Department.

Subsection (a)s adopted to repeal the statement indicatingfathe information in the record
system is public information. While this is truemost instances, certain data (i.e., drivers’
license numbers in conjunction with the driver'sneaand employer identification numbers) is
deemed to be confidential in nature. For thisorathe statement is not wholly accurate. This
does not preclude the public from obtaining recatdsed in the system; the majority of the
information is available, but certain confidenird@ormation will be redacted as required by law.

Subsection (b)(14)s Adopted to update a reference to additionakirey numbers as part of the
information which may be part of a carrier recofichis will authorize the Department to use
such identifiers as US DOT numbers to better asgsDepartment in identifying motor carriers,
and tracking the safety record of those motor egsri

Subsection (b)(22)s added to specify that Carrier records may cargach information as the
current safety compliance rating assigned by th€ @Hthat motor carrier and the date of the
rating assignment. CVC, Section 34520, mandaee£HP perform inspections of motor
carriers for the purpose of evaluating complianadé the federal Controlled Substances and
Alcohol Testing regulations. This amendment wdtpit the CHP to track those rating assigned
to motor carriers and monitor the resulting compd@history.

Subsection (c)(10)s added to specify the number of vehicles assigo@ach terminal operated
by a motor carrier subject to the Biennial Inspmtiof Terminals program identified in CVC
Section 34501.12. Because the number of vehislggred to a particular terminal will
determine the fees assessed to terminal, it ishitapbto associate a vehicle count with that
same terminal.

Title 13, California Code of Requlaltions 1235.4 dentification Numbers, Nontransferable

Subsection (b)is adopted to add language which will clarify thieent of the subsection to
permit the Department to delete a CA number whah leen inadvertently issued to a motor
carrier as a result of the motor carrier’s attetoptircumvent or thwart an action against that
motor carrier. It has been a longstanding pradifdée regulated community to simply apply for



a new CA number and continue operations as a nerroarrier in order to avoid a suspension
action against the original motor carrier entity.

While the subsection was initially proposed in #oréto prevent this type of circumvention,
some question has existed as to whether the Depatrismauthorized to delete a CA number
once it has been issued. This amendment willfgldrat matter.

Title 13, California Code of Requlations 1235.7, lased Vehicles

Subsection (a)s adopted to establish the applicability of the legsiequirements proposed by
this section. Specifically, the regulations addptethis section are intended to apply to
intrastate motor carriers unless a subsection aeléca rule is applicable to interstate motor
carriers also. This is the case in subsectiongijhand (k).

Subsection (b)is adopted to define certain terms unique to \leheases. In order to provide
clarity to the adopted regulations, terms whichgeeerally associated with interstate commerce
are defined for the purpose of intrastate commefdes is intended to ensure all persons
affected by the regulations understand the terrad wusthis section, in the same way.

Subsection (b)(5) defining the term “Escrow Funds,” was deletedfrine proposed text as it
was no longer necessary following the deletionubisection (d)(11)kEscrow Funds Subsection
(d)(11) was the only subsection which referencedéhm. Consequently, subsections (b)(6)(11)
were renumbered to reflect the deletion of subsest(b)(5).

Subsection (c)s adopted to specify general leasing requiremientdhe purpose of establishing
criteria to permit an authorized carrier to useigeuent it does not own. California Vehicle
Code Section 408, and Section 1201 of this codeela motor carrier (authorized carrier) as,
among other conditions; a person who leases vehisked in CVC Section 34500. The purpose
of this amendment is to specify the conditions wtdonstitute a lease under the motor carrier
definition.

Subsection (c) is also intended to specify spetgfims for a written lease, the transfer of
equipment, and vehicle identification. These rezgaents are necessary in order to ensure
adequate enforceability of the regulations. Qaiften, minus these requirements, lease
agreements are designed to keep distance betweanlttnorized carrier and the vehicle being
leased. The terms required by this subsectiorsahdection (d) will ensure adequate disclosure
and create a legal bond between the authorizegtcand the vehicle being leased, permitting
law enforcement to place responsibility with th@m@priate person.

Lastly, subsection (c) inadvertently contained subsections with like numerical references.
The second reference to subsection (3) was ren@aiseibsection (4) to alleviate the
duplication.

Subsection (c)(1)s adopted to ensure no misunderstanding existéol e need for a written
lease containing certain content identified in gafisn (d). As with the interstate requirements



contained in 49 CFR, Part 376, it is a common beli¢he industry that no actual lease is
required. This subsection expressly requires aisp&ritten document executed in order to
satisfy the lease requirements contained in thisecttion, and subsection (d). By adhering to a
common set of rules; all parties to the lease la@eess to the same information and the ability to
come to the same understanding of the levels pbresbility expected of each of those parties.

Subsection (c)(2)s adopted to require documentation as to theifspatentity of the
commercial motor vehicle being leased. As withaheeement in subsection (c)(1), common
industry beliefs are that the leasing requiremgldstified in this section are not necessarily a
vehicle lease, but rather a leasing of “servicetiMeen two motor carriers. This subsection is
necessary to identify each particular vehicle tedeered under the lease and to ensure no
argument exists as to the purpose of the agreen@aarly, by the nature of this subsection, a
new receipt will be required for each vehicle cedeunder a particular lease.

Subsection (c)(3)s adopted to require an authorized carrier leaginghicle to identify that
vehicle as its own. This subsection will requeaded vehicles to be marked with the name (or
trademark) and identification number of the authedli carrier leasing and subsequently
operating that vehicle.

Also, this subsection will require the authorizedrer operating the commercial motor vehicle
to place a statement in the vehicle (unless a obflye lease is carried in the vehicle) specifying
certain information, including the date and lengthhe lease. This will assist law enforcement
in properly identifying the actual authorized carniesponsible for the operation of the vehicle.

Identification of the authorized carrier is critica the safe operation of any commercial motor
vehicle. This provision will ensure highway safétyough holding the appropriate person
responsible for the actions of the driver and thredition of the equipment. Often, during an
on-highway enforcement stop, the name on the ditleeosehicle and any agreements carried in
the vehicle are the only tools an officer will hameletermining the responsible person.

Subsection (c)(4)s adopted to ensure the correct authorized casridentified with the motor
vehicle being operated. Subsection (c)(4) requicesimentation containing the name and
address of the owner of the equipment, the poiotigin, the time and date of departure, and the
point of final destination be carried in the vehiduring its operation. This requirement also
exists in the federal regulation and has often lhleemexus by which law enforcement has
associated a vehicle with the authorized carrier.

Lastly, subsection (c)(4) also contains a requirgneretain records required by subsection (c)
to be retained by the authorized carrier (lessareg period of six months after the termination of
the lease. This retention period is specific ®ldase itself, the receipts for equipment, the
statement, and the records of equipment, requiyesibsection (c). The records required by
Subsection (d) are already subject to the reteméqnirements of 13 CCR, Section 1234 as they
fall within the scope of “Supporting Documents”fided in 13 CCR, Section 1201, and need no
further retention requirement.



All of these documents are necessary in determwimg was responsible for the vehicle, and the
driver, at any given time. During the course okaforcement inspection, it is often difficult to
determine who was operating the vehicle at a pdaidcime, minus anticipatable proof such as
the documents listed in this subsection.

Subsection (c)(4)(Ewas amended after further review; the referentbdsubsection was
amended to include a more specific reference tbssction (c).” With only the reference to
“this subsection” the CHP recognized that poterasted to confuse the level of subsection
intended in the retention requirement.

Subsection (d)is adopted for the purpose of listing specificuiegments which constitute a
written lease agreement required by subsectionThgse written requirements are not intended
to place the CHP in a position of dictating coraiis which already exist elsewhere in the
business world for the purpose of creating bind@aging requirements, but are intended to
clearly identify an authorized carrier and ensucgancarrier regulations are applied to the
correct person.

For a number of years authorized carriers operatimer the interstate motor carrier safety
regulations have been subject to leasing regulaionsistent with the regulations proposed by
these amendments. However, those rules have Inesifiouceable by the CHP as those rules
were not previously adopted by the state. Thipado will permit the enforcement of specific
provisions for intrastate authorized carriers ugggipment they do not own. These provisions
are consistent with provisions listed in the fetiezquirements, but not identical for reasons
listed elsewhere in this statement.

Subsection (d)(1)s adopted to require the parties to the leasesaggat to sign that agreement.
This subsection will help ensure the validity of tgreement and better enable law enforcement
to make certain presumptions as to the identithefauthorized carrier.

Subsection (d)(2)s adopted to require the lease agreement to fg@nsipecific period of time

for which the lease agreement is valid. It isumatommon for a vehicle owner to bounce from
one authorized carrier to another all the whileytlemthe duration of any agreement which may
be in place. On the other hand, it is common ieelen authorized carrier claim a vehicle that is
(or was) not under the control of that carrieth&t time an enforcement action was taken, or an
incident occurred. This provision is necessanglentifying who was the authorized carrier
responsible for the vehicle at a given time.

In order to accommodate those authorized carrieisdo not wish to lease a vehicle for an
extended period of time, subsection (d)(2) alsovadlfor a set of circumstances surrounding the
leasing of the vehicle. For instance, should @hared carrier only need a vehicle for a
particular set of circumstances, the authorizederamay indicate those circumstances rather
than a set period of time. This is not to sayah#horized carrier can prescribe a string of
transportation conditions, but rather a specifggitnvolving a particular activity. Subsequent
conditions would require an additional lease agezgmproviding for that condition, or set of
circumstances.



Subsection (d)(3)is adopted to clarify the relationship betweenahthorized carrier and the
vehicle being leased. It is the experience ofGK¥; often a lease agreement, under the federal
requirements, will improperly contain language whptaces the authorized carrier at arms
length from the motor vehicle and the responsibgisurrounding that vehicle. Often, lease
agreements will go so far as to indicate the augbdrcarrier isrotresponsible for the vehicles it
operates. This is contrary to the language irféderal regulations and will also be contrary to
the language and intent of the state regulationptad in this rulemaking action.

The intent of a lease agreement is to articulaerdmsfer of equipment from the owner to an
authorized carrier. Once leased, the authorizaiecaoes not have the luxury of handing the
owner the responsibility for the vehicle’s operatishile enjoying the benefits of its operation.
Once leased, the CHP will hold the authorized eargsponsible for the exclusive possession,
control, and use of the vehicle, as the regulatiotend, for the duration of the lease.

This is not to say the regulations are intendedigtysibute financial responsibility for
maintenance, fuel, or other costs associated Wwélvehicle. As indicated above, subsection (d)
is only intended to transfer the vehicle and therodging responsibility for the vehicle. This is
consistent with the definition of “motor carrierdmtained in CVC, Section 408 and 13 CCR,
Section 1201.

However, it is important to indicate, the leasesagnent requirements contained in subsections
(b) and (c) are not intended to affect the relatiop between the owner or driver and the
authorized carrier. The regulations are intentigrslent as to the type of business relationship
between the driver and the authorized carrier ambiway does the CHP intend to prescribe that
relationship. Without regard to the business i@tghip, the definition of “driver” contained in

13 CCR, Section 1201, clearly places that individliever under the direction of the authorized
carrier operating the vehicle. Those mattersedl& motor carrier safety are the full extent of
CHP interest in this relationship.

Subsection (d)(4)s adopted to ensure the validity of the leaseortler to ensure the vehicle is
adequately maintained, it is important to revealdhthorized carriers responsibility for
compensating the owner for the vehicle’s use apdedéation. Often, lease agreements require
the owner of the vehicle to perform all requiredmtenance on the vehicle. Without a clear
understanding of the terms of compensation, lesgibss savvy owners are sometimes subject to
predatory practices of larger companies with thétalbo confuse and manipulate the vehicle
owner into a contract where the terms of compeosatre unclear and the compensation itself is
inadequate to perform the necessary maintenancmandke necessary repairs in order to keep
the vehicle in a safe operating condition.

While some may argue this type of regulatory actsoan attempt to regulate economics, that
argument can be refuted by the lack of any requergrfor specifics regarding the actual amount
of compensation, or the terms by which compensasialetermined. The CHP has no interest in
the amount of payment, or terms of the compensatioly that the compensation is clear,
permitting the owner to make an informed decisishcathe ability to adequately maintain the



vehicle and provide necessary maintenance duridg#ar the leasing period.

Subsection (d)(5)s adopted in order to ensure all parties to ¢las¢ understand who will be
responsible for removal of the vehicle identificat{ CA/USDOT number and name, or
trademark) upon termination of the lease. CalitoMehicle Code Section 27900 requires the
name, or trademark be removed, or covered over Wieenehicle is no longer to be operated
under the same operating authority. Likewise, C3&Ction 34507.5, requires the identification
number be removed prior to the transfer of thealehiThis subsection is intended to stipulate
who will perform the necessary removal of markings.

Following review by the CHP, several elements dis&ction (d)(5) were removed from the
original proposal as they were determined to belpweirdensome for the affected industry.
While these elements have merit in ensuring adediatlosure of the terms of the lease, the
CHP believes it is most important to provide otlgde elements necessary to ensure the
authorized carrier is adequately identified andublgicle is safely maintained.

For this reason, the CHP is deleting the followitegns from subsection (d)(5): receipt upon
termination of the lease, responsibility for certaosts, responsibility for loading and unloading
property, risks and costs for certain fines, argt co reimbursements for base-plates associated
with the vehicle.

Subsection (d)(6)has been deleted from the original proposals the belief of the CHP that

the importance of payment rests with the amourbaipensation to be received, not the terms
under which the payments should be made. Whdeutd be argued this is an important element
of compensation; it could also be argued thatn@ortance is in the owner being provided with
the information necessary to make an informed lassirecision which could result on a direct
impact on public safety if the information was agtilable. For this reason, subsection (d)(6) is
being deleted from the proposed regulatory text.

Subsection (7) was renumbered subsection (6).n€hesubsection (6) is intended to provide

full disclosure between the authorized carrier tr@downer. When the owner’s revenue is based
on a percentage of the gross revenue for a shiptieniease must specify that the authorized
carrier will give the owner, before or at the tiofesettlement, a copy of the rated freight billor
computer—generated document containing the saraemation. This provision is not intended

to regulate the compensation agreement betwedwthparties to the agreement, but rather to
ensure the owner of the vehicle can verify the ambeing compensated is accurate. The CHP
believes this element is necessary in order toigedegitimacy to subsection (d)(4). The
provision to disclose compensation is only valithé ability to verify the level of compensation
also exists.

Additionally, language was deleted from the cursrisection (d)(6) which required disclosure
of the documents used to calculate the rates aifit$ @harged by the authorized carrier. The
CHP could not state with all certainty that disal@sof these documents, when not directly
related to compensation, played a role in publietga
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Subsection (d)(7)subsection [d][8] has been renumbered [d][7]hiended to disclose any cost
which may be charged back and deducted from thgeosation due the owner. As already
indicated, it is necessary to public safety forakaer to fully understand any element which
may affect the revenue derived through the agreteraad therefore, affect their ability to
adequately maintain and repair the leased vehitlereduring or immediately following the
lease of the vehicle.

As with previous subsection (d)(6), previous subead?9) is deleted because it is not wholly
relevant to ensuring the safe operation of the megbicle identified by the agreement. Previous
subsection (d)(9) contained language which spetthat the owner is not required to purchase
or rent any products, equipment, or services frloenaiuthorized carrier as a condition of entering
into the lease arrangement. The subsection wetd myuire disclosure of any additional
purchase or rental agreements which might resahinfurther deductions from the owner’s
compensation. The CHP does not see the need [iticating agreements held outside of the
lease agreement regulated by this rulemaking. a&lujtional agreements are the responsibility
of the parties involved, and are not germane te#fe operation of the vehicle.

Subsection (d)(8)previously numbered subsection [d][10]) is inteddo document the
requirement for the authorized carrier to compl{hv@VC Section 34631.5, providing the levels
of combined single-limit liability insurance reged by that section. The subsection goes on to
require disclosure of any additional insurance cage which may be obtained through the
authorized carrier and disclose any charge-backresulting from the acquisition of the
coverage. Lastly, the subsection requires theoaiztid carrier to provide a copy of those
policies to the owner.

The subsection also requires disclosure that ttileamed carrier must provide the owner with a
written explanation and itemization of any deduasidor cargo or property damage made from
any compensation of money owed to the owner. Tiigew explanation and itemization must
be delivered to the owner before any deductionsrege.

Again, this subsection, in its entirety, is intedde provide full disclosure and to ensure the
authorized carrier and the owner have adequatenafiton to make a business decision which
will result in the leased vehicle being properlyim@ned or repaired.

Subsection (d)(9)previously numbered Subsection [d][12]) requite®e copies of the lease
agreement be signed. One copy provided to theoeméd carrier, one to the owner, and one

kept in the vehicle identified in the lease. TiBis necessary element of the agreement,
permitting law enforcement officials to use theesgnent in order to identify which party is the
authorized carrier responsible for the operatiothefvehicle. Often the driver of the vehicle
(generally the owner) is unclear as to the circamss and the consequences of leasing a vehicle
to an authorized carrier.

A common misunderstanding is that the lease iarester of the operating authority rather than a

transfer of the vehicle. This generally resultshia driver playing the part of the authorized
carrier and accepting responsibility for the vehicther than acknowledging that responsibility
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rests with the authorized carrier, the person #gttesponsible for the operation.

The lease agreement plays a significant role indafercement’s ability to distinguish which

part is responsible for the vehicle at the timéhefenforcement action. Minus this agreement
being available for review, law enforcement is ofteft making a decision between the name(s)
displayed on the side of the vehicle and discussiath a driver who may or may not understand
the circumstances under which the vehicle is bepeyated.

Subsection (d)(11)was deleted for the same reasons as subsect{@). (dhe use of an escrow
fund is not of interest to the CHP. Escrow fundsalready provided for in Division 6 of the
California Financial Code (CFC), commencing witlct8® 17000. The CHP does not find it
necessary to further regulate this provision ofGi.

Subsection (d)(10)s deleted from the proposed text.
Subsection (d)(11)s deleted from the proposed text.
Subsection (d)(12)s renumbered subsection (d)(9).

Subsection (d)(13)s deleted as being inapplicable to intrastatespartation. While the federal
regulations specifically address the use of ageyntsuthorized carriers, the state rules do not
provide for the same relationship between authdrcaeriers and persons providing
transportation services on behalf of those autkdrzarriers. For this reason, the subsection is
unnecessary and has been deleted from this ruleghakoposal.

Subsection (epdopts certain exceptions to the requirementsigittoposal. Except for the
vehicle marking requirements, operations involv@ggipment leased, without drivers, from a
person who is principally engaged in the leasingetiicles, are exempted from the remainder of
the vehicle leasing requirements during the coafske exempted activity. Additionally,
operations which involve trailers not leased fréma $ame person as the power unit are also
exempted by this subsection. Generally, companiesipally engaged in the leasing of vehicles
have mechanisms in place to provide for a lawtgfer of the vehicle from the leasing
company to the authorized carrier; however, thengation does not relieve the motor carrier
related responsibilities and the authorized cargerains responsible for the safe operation of
that vehicle while under their control.

Subsection (f)(1)-(3)adopts conditions under which an authorized camigy lease equipment

to or from another authorized carrier. Providesl phescribed written agreement is maintained, a
written lease agreement specified by subsectiors (apt required. Often an authorized carrier
will have need for additional equipment; howevarsome instances, one authorized carrier will
lease equipment from another authorized carriex b@th carriers are operating with valid MCP
permits and have already demonstrated adequats [@Evebility insurance, these transactions
will be mostly limited to validation of the assigent of the vehicle and identification of the
appropriate authorized carrier under whose MCP pehm vehicle is being operated.
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The term “private carriers” is also deleted astédren “authorized carrier” encompasses both
private and for-hire motor carriers. Use of thdiadnal term “private carriers,” separate from
authorized carriers may lead some readers to leelieterm authorized carriers includes only
for-hire carriers; thereby, inappropriately exchuglprivate carriers from the definition.

Subsection (f)(3)(B)2., following further review tiye CHP, is deleted as references to the
interchange agreement are not necessary for leasgsen intrastate authorized carriers. While
this type of business arrangement is common imstate operations it is not provided for under
the MCP Act and would be inappropriately used ia tontext.

Subsection (gladopts an implementation period by which intrastatiorized carriers already
involved in some sort of agreement to transferige of vehicles will have until June 30, 2011,
to comply with the newly adopted requirements foeafic elements to be contained within a
lease agreement. Prior to the adoption of Sedi3%.7, no rule existed permitting the transfer
of vehicles for use by other than the owner; theresfintrastate authorized carriers have not been
subject to any set of specific leasing requiremantshave often modeled their agreements in a
manner which best fit their particular operatidn.order to provide a less burdensome transition
for the affected industry, the CHP will enact arplementation period (grace period) of a
duration to satisfy any existing agreements, upni® year, enabling any new agreements to be
drafted in a manner which will comply with the ma@ecific requirements listed in Section
1235.7.

Subsection (h)adopts the October 1, 2009, edition of Title 49RCPart 376, for interstate
authorized carriers and drivers. In order to daaglear distinction between the rules for
interstate and intrastate drivers, the CHP haseaddd the rules separately. Therefore,
subsections (a) through (g) will only refer to astate drivers and authorized carriers, and
subsection (h) will only refer to interstate drise@nd authorized carriers. This will provide
interstate drivers and authorized carriers withrdeas uniformity between state and federal
leasing regulations, thereby, permitting interstatthorized carriers to operate under one set of
rules.

Subsection (i)is adopted to provide an address and telephonéautm assist the affected
industry in obtaining copies of the federal regolasg referenced in subsection (g).

Subsection (j)is adopted for the purpose of permitting an autieor carrier which operates in
both interstate and intrastate commerce to operater an identical agreement for both modes
of operation. Although the intrastate lease agergmequirements are less in scope, it may be
more burdensome for the affected industry to devaltd use multiple agreements in order to
satisfy the interstate and intrastate requirements.

Title 13, California Code of Requlations 1256, Idetification .

Subsection (a)(1)adopts language requiring clear identificationha&f authorized carrier
operating each commercial motor vehicle. Spedificavhen more than one name is displayed
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on a motor vehicle, the name of the authorizederanperating that vehicle would be preceded
by the words “operated by.” Often, when a vehisleased, the name of the owner may be
permanently painted on the side of the vehicleis Pphovision will permit the owner to retain
their name on the vehicle and simply add the namda@entification number of the authorized
carrier, provided this subsection is adhered fDlois same provision exists in the federal
marking rules. This adoption will lend clarityttee marking requirements and permit interstate
and intrastate authorized carriers to operate uandergle set of vehicle marking requirements.

Subsection (b)is adopted to add the vehicle marking requiremgpéific to the CA number
issued pursuant to Section 1235.3. This requiré@so contains exceptions for vehicles
displaying a valid number issued by the US DOTheralifornia Public Utilities Commission
(CPUC).

More specifically, this subsection requires a viehio be marked with the CA number, including
the “CA” prefix, clearly identifying the authorizezhrrier responsible for the operation of the
vehicle.

Subsection (b)(1)adopts an exemption for the display of the CA numpevided the
authorized carrier is displaying a valid numbeue$by either the US DOT or the CPUC. The
intended purpose of the identification numbergiprovide a means of identifying the
authorized carrier under whose authority the vehibeing operated. If the vehicle is already
marked with a valid operating authority, issuedht® authorized carrier, the identity of that
authorized carrier may be easily determined. Tdedlrfor additional identification numbers is
considered overly burdensome and serves no adalifprmpose for fulfilling the intent of the
subsection.

Subsection (f)is adopted to permit the display of additional mfiation to a vehicle, provided
that display is not specifically prohibited or iardlict with the requirements of Section 1256.
Often a vehicle, or combination of vehicles, wiintain advertising or other identifying
information. Provided this information does nobflizt with the intent of this section, in a
manner which could confuse law enforcement or thgdip as to whose authority or permit the
vehicle is being operated, that information is péed in addition to the required identification.

Subsection (g)is adopted to provide specific requirements ferdisplay and maintenance of
the information required by Section 1256. Subseac{g), is consistent with the diplay
requirements found in CVC, Section 34507.5, anddBR, Section 390.21. This Subsection is
necessary to ensure consistency in identificatrmhemsure legibility of the required information.

Subsection (h)is added to permit the use of removable devicdigunof permanently marking a
vehicle with the required identification informatio It is a common practice for authorized
carriers to provide placarding (name and identifccanumber) on a removable device such a
magnetic or adhesive signs which can be readilypwea with little-to-no damage to the vehicles
paint or coatings. This subsection makes cleactimeept of using other than paint to display
the markings required by this section.
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WRITTEN COMMENT PERIOD

The CHP received two written responses to the 3u8609, Notice of Proposed Regulatory
Action. Summaries of the two written commentscdssions and responses follow.

1°' Written Comment:

Mr. Eric Sauer, Vice President
Policy Development

California Trucking Association

“Prior to the Motor Carrier Act of 1980, the entcarrequirements for a small carrier to obtain
operating authority through the ICC were a substhhtrdle to market entry. Additionally, even
if a carrier had operating authority, loads whigeded to travel over routes the carrier did not
have the legal authority to utilize required aneagnent with a carrier which had proper
authority. The difficulty posed in initially entag the motor carrier industry and moving freight
along authorized routes spurred the creation edad arrangement by which an equipment
owner could utilize a larger carrier's operatingheuity and carriers could move freight on each
other’s designated routes.

However, since the deregulation of rates, routelssanvices, what is required of carriers to
obtain both state and federal authorities to opdras been substantially lowered, and the ICC,
succeeded by the FMCSA, has largely limited thedpg of safety regulations. The regulation
by the FMCSA of lease language is one of the faaasof economic regulation of the motor
carrier industry left.”

CHP Response The California Trucking Association (CTA) asseltat the leasing and
interchange regulations were developed for thegeef permitting an equipment owner to
utilize the operating authority of a larger motarreer in order to move freight over each other’'s
designated routes. On the other-hand, the CHPdaarglue just the opposite; the leasing and
interchange regulations were in large part adofugzermit the larger carrier to operate vehicles
it does not own, under a single operating authotfiigt of the larger motor carrier. The
provisions of the regulations were intended tortyespell out the transfer of a motor vehicle
from an owner-operator to an authorized motor eatrri

The CHP would also argue the assertion that “réiguldoy the FMCSA of lease language is one
of the few areas of economic regulation of the mogorier industry left.” The ICC clearly
indicated in a January 9, 1979, decision (Ex-pddeMC-43 [Sub-No. 7]) that the lease and
interchange regulations were adopted in orderdmpte full disclosure between carriers and
owner-operators, often referred to as “truth-irsiag.”

Comment “With regards to the NPRA section titleHffect on Small Busines# should be
noted that this proposal represents a brand nevdabaror Intrastate Motor Carriers who utilize
owner-operators. Through our discussions withratége carrier members of CTA already
complying with49 CFR 376we’ve determined the additional administrativedaum will require
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an increase in the staff and cost necessary t@tepan intrastate fleet.

Also, through consultations with several attorngyscializing in transportation, it has been
noted that litigation can be brought about by glsitbreach of contract. Such a lawsuit could
create cause for class action for all contractobgest to the same leases brought under scrutiny.
Further complicating matters is that, per case thaese contracts are not ‘one size fits all’.
Smaller carriers would be less able to bear thesassociated with tailoring and updating
complex legal contracts.”

CHP Response It is important to clarify the CHP does not indeto adopt regulations requiring
or mandating any particular business relationstiiglhtrastate Motor Carriers who utilize
owner-operators.” To the contrary, the proposedlegions are intended to permissively
regulate business relationships where a motorecrdeases a vehicle in order to use that vehicle
as part of its own fleet. In no way do these ragohs require a motor carrier to lease a vehicle
or mandate the creation of any type of businesgiogiship which does not already exist.

For a number of years, the CHP has met with ingluepresentatives in order to explain the
individual ownership of carrier identification. &motor carrier industry has long held a number
of individual understandings of how the ownersHiphis identification may be applied. This
lack of a single understanding has prompted thessity for the CHP to adopt regulation in
order to make clear the intent of carrier idendifion.

Throughout this process, the CHP has stood bytésit to further clarify the need for a more
consistent means of identifying motor carriers apag in interstate or intrastate commerce.
While FMCSA has had leasing regulations in plagenfell over half a century, the CHP is
finding it more necessary than ever before to atlopge rules in order to provide an equal
application of those rules, with regard to fedarad state enforcement programs.

As for the state’s intrastate motor carriers, egwurrently exist permitting a motor carrier to
use vehicles it does not own and to display thatileation number of the motor carrier using
those vehicles. While motor carriers have oftertae or leased vehicles from large companies
whose business is to lease vehicles (companiesippaily engaged in this business are excepted
from much of these proposed regulations), no réiguis are in place to allow for a consistent
approach to this type of business practice fonikdials wishing to lease their vehicle, with or
without a driver.

As for the legal arguments referring to potenitegation, the CHP is only proposing the leasing
contracts contain generic elements, consistenttétederal rules; the specifics of each
element are up to each motor carrier to specificifine as their business needs dictate. Also,
the CHP requires a number of documents be cregtadchimotor carrier involved in the
transportation industry, anyone of which might grabout litigation if incorrectly executed. Itis
not within the purview of the CHP to be any moreafic than what is proposed by these
regulations or to develop regulations which ar@rsscriptive in nature as to tell the motor
carrier exactly how to avoid litigation. The motarrier is held responsible to make its own
business decisions as to whom to do business withten how that business relationship will
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be orchestrated. The only interest of the CHB Ietable to identify the motor carrier, through
consistent documentation of the relationship, dhose decisions are made.

Comment “The proposed language found in 1235.7 (g) mesttes that carriers engaged in
interstate commerce shall comply with the fedezaking regulations. It is silent as to
enforcement as well as to ‘mixed’ or ‘dual’ opeoats.”

“Also, certain agricultural commodities are exerfiptn federal lease requirements per 49, USC
Sec. 13506.”

CHP Response From the onset, the CHP recognized the need fastate regulations which
would not conflict with those regulations applicald interstate motor carriers. This was the
primary reason for proposing regulations whichlss@y mirror the federal regulations. As the
proposed regulations now exist, a motor carrier whaurrently operating lawfully under the
federal rules will not need to make any changekeo current agreements in order to also
comply with the state rules. However, to ensuagityl, the CHP has added subsection (j) to
13 CCR, Section 1235.7 to the adopted regulatigpsessly permitting use of the federal rules
for interstate operations.

As for intrastate motor carriers who choose taadithese rules once they are in place; nothing
would preclude that motor carrier from adding tddiaional federal elements, at the time the
agreements are created, in order to allow a seanrkassition into interstate commerce, at some
future date.

With regard to the federal exemption of agricullw@nmodities; this exemption is relative to
federal jurisdiction and not specific to Part 37/he U. S. Code, Title 49, Section 13506(a),
specifically states, in part: “Neither the Seangteor the Board has jurisdiction under this part
over -
(1) a motor vehicle transporting only school cleldiand teachers to or from schoaol,
(2) a motor vehicle providing taxicab service;
(3) a motor vehicle owned or operated by or fooehand only transporting hotel patrons
between the hotel and the local station of a carrie
(4) a motor vehicle controlled and operated byrmé&x and transporting -

(A) the farmer's agricultural or horticultural comdities and products; or

(B) supplies to the farm of the farmer;
(6) transportation by motor vehicle of -

(A) ordinary livestock;

(B) agricultural or horticultural commodities (eththan manufactured products thereof);

To say U. S. Code, Title 49, Section 13506, wasnidéd to exempt the above listed motor
carriers from state oversight is flawed in ration&@his is akin to implying the federal legislature
never intended the states to regulate pupil trataan (school busses) either, as both
references are equal subsections of the samersetibile the Secretary of the Department of
Transportation may be unable to promulgate reguiatfor the exempted classes of motor
carriers, the states have the authority to exefalsesgulatory oversight as evidence by the
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omission of any restrictive reference to the statew this reason, the CHP intends on including
the agricultural industry in this regulatory action

Comment “The CTA strongly recommends the allowance ofmaplementation period of no

less than 24 months during which violations willfbeeducational purposes only. Such a period
would allow for intrastate carriers to learn abting requirements, hire and train additional staff,
and implement compliance protocols.

The probationary enforcement period would be paivigld an outreach campaign by the CHP in
order to educate intrastate carriers about theregquirements and familiarize Interstate carriers
with CHP’s intended auditing criteria.”

CHP Response While the CHP finds merit in the concept of prowglintrastate motor carriers
assistance with the proposed regulations; the gpep@4-month implementation period is
excessive and unnecessary. As already statedrdpesed regulations are not mandating a
motor carrier to change its business practices &rtn new business relationships. The intent is
to permit the CHP to both identify interstate matarriers in the same manner as the FMCSA
and to enforce substantially the same requiren@ntiose motor carriers as our federal
counterpart.

However, for those business entities which haveged in some sort of vehicle leasing
relationship enacted prior to the proposal of threg@lations, the CHP would require the terms
of these regulations be met no later than Jun@@DL. This should allow adequate time for the
very few intrastate motor carrier’s currently invedl in leasing vehicles for intrastate commerce,
to update their contracts (if not already usingfdteral rules as a business model) and comply
with the proposed regulations, once adopted.

Comment “Section 1235.7(3)(E) of the proposed regulatiequires retention of the written
leases for six months following the terminatioradéase. However, the corresponding federal
regulations at 49 CFR 376 have no specified regetehtion guideline. Would the adoption of
the 1235.7 require an interstate carrier, subfedBtCFR 376, to maintain copies of the lease for
six months after termination or would this only Bpjo intrastate carriers.”

CHP Response Title 13, CCR, Section 1235.7(c)(4)(E) ([3][E] imet original text), is only
applicable to intrastate motor carriers, as statetibsection (a) of that same section. The
purpose of the six-month retention period is taypeenforcement personnel the opportunity to
identify which vehicles were under the control e motor carrier for the time immediately
preceding an inspection. Because both the stgtatat regulatory definition of “motor carrier”
acknowledge those instances where a motor cagasek a motor vehicle; thereby, making that
vehicle part of the motor carrier’s fleet and cansmntly the motor carrier’s responsibility for the
purpose of the safety regulations contained in CRCChapter 6.5, it is imperative that
inspection personnel know the duration the agreémas in effect.

As for the retention requirements imposed by FMC®&a,CHP would like to note that Title 49,
CFR, Section 379.3 (ref. Appendix A section 5.f§yjuires motor carriers to retain lease
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agreements for a specified retention period ofdr yéter the expiration or termination of the
lease. However, the CHP chose not to place amategrburden on industry than necessary. The
six-month retention period is intended to mirrag #ame retention period required for
Supporting Documents contained in 13 CCR, Sectit8#(a). In fact, it could be argued, based
on the owner/driver’s relationship to the vehiatel{icles are routinely leasedth a drive)), the
requirement in 13 CCR, Section 1235.7(c)(4)(E)mmewhat duplicative of the retention
requirements in 13 CCR, Section 1234(a), but ferdhke of clarity, the CHP elected to list the
lease retention requirement separately.

Comment “For independent contractors whose leases havieegikless than six months ago,

we know that the Department’s current positiorhat the driver and maintenance records are the
responsibility of the overlying carrier for the et while the lease was in force, but we are
unclear regarding its viewpoint on the respongipfbr fees. It is our understanding that the
Department’s viewpoint is that the physical inspetof vehicles is not the responsibility of an
authorized carrier lessee once control of the Velscreturned to the registered owner lessor.”

CHP Response While the CHP is unclear as to the reference tesfeCTA'’s reference to the
responsibility of the motor carrier is accurateuring the period the lease is in effect, the lessee

is the motor carrier, pursuant to CVC Section 40®] 13 CCR, Section 1201(q). At the time the
lease expires or for some reason is made nultggonsibilities associated with being the motor
carrier are applicable again to the lessor. Thisot to say the lessee does not remain responsible
for those requirements which were in affect “onwach,” but the scope and duration of
responsibility commence on the day the lease weataffect and terminate on the last effective
day of the lease.

Comment “These last points bring to the fore the largsue, that it is difficult to fully expect
regulated entities to comment on a proposed rulergakhen the extent of punitive actions
resulting from the rulemaking has not been disdos#/ill a missing or incomplete lease
agreement result in a driver being placed out ofise? Will there be a fine imposed? Will
there be ramifications for BIT inspections if leasge not maintained correctly? Also, how will
the CHP enforce those provisions related solegctmomic aspects of the relationship between
an Independent Contractor and the overlying cariéfill it now be investigating and acting
upon every complaint that a carrier paid the Indéeeat Contractor in 16 days rather than 15 or
calculated the interest incorrectly upon a $500a@g@ccount? Such issues simply illustrate
how far beyond safety concerns the proposed regn&ago.”

CHP Response As for the question of enforcement, the CHP istiahiin enforcement by the
statutory oversight and punitive authority providsdthe legislature. Regarding the matter of
motor carrier being placed out of service for assmg or incomplete lease agreement,” the
Department is limited to exercising its out-of-seevauthority within the scope of the North
American Standard Out-of-Service Criteria, as @litgd by the Commercial Vehicle Safety
Alliance and adopted by reference into 13 CCR, i8edt239.

With regard to fines and the Biennial Inspectiomefminals (BIT) Program, an incomplete
lease agreement will be treated as any other dauatnen discrepancy, resulting in
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documentation during a BIT inspection (administratinot punitive) and missing leases will be
treated as though no lease exists. Without a legslace, identifying someone other than the
registered owner as the motor carrier responsdsléhe vehicle; the registered owner is
considered the motor carrier for the purpose oBHeProgram, unless the registered owner can
provide articulable proof to the contrary.

As has been stated from the beginning of this raleéng process, the purpose and intent of this
regulatory action is to provide a consistent ider#tion of motor carriers for both interstate and
intrastate operations. It was never the intethefCHP to provide any regulatory oversight
regarding the economic practices of the motor eamidustry. As a matter of fact, the proposed
regulations were intentionally drafted to allow traious types of carriers using vehicles
provided by a lessee the greatest latitude in ksiaiy leases.

The regulations simply describe the elements tocdmained within a lease agreement and in no
way are they intended to dictate to a motor cawieait conditions to prescribe for each element.
As an example, regarding the element describe@€ampensation to be Specified;” the CHP is
not concerned with the actual compensation valueobly that the agreement contains a
compensation clause.

However, after careful review of the proposed ratiohs, the CHP finds merit in CTA’s
concern with the enforcement of certain aspecth@proposed regulations. The CHP has
determined that certain elements of proposed 13,EeRtion 1235.7 can be deleted without a
substantive impact on public safety, allowing a enconcentrated enforcement effort on those
elements directly effecting safety matters. ThePGQioposes to delete subsection (b)Esgrow
Fund (defined); all or part of subsections (d)([#ms Specified in Leas@l)(6), Payment

Period (d)(8),Charge Back Itemgd)(9), Products, Equipment, or Services from Authorized
Carriers; (d)(10)(C),Insurance and (d)(11) Escrow Funds.While the CHP continues to
support the concept that requiring an agreemecontain these elements, without regulating the
content of these elements, does not constituteoeaimregulation; the argument can be made
that these elements may be deleted, lesseningdluegements on those motor carriers choosing
to use this provision, without a substantive imgacpublic safety.

Comment “The proposed rulemaking is, at present, rifdhnggulatory language not germane
to Carrier Identification. Specifically, 49 CFR@&i5 twentieth century, pre-deregulation law
which should not be brought into the regulatiomoaf modern trucking industry. The adoption
of federal language, which was originally meanaftow equipment owners who could not
obtain ICC authority to operate and authorizedieegithe ability to travel on regulated routes
they could not legally carry freight on, will ondgrve to confuse safety regulations.

Thankfully, the California Vehicle Code already ydes the Department and Industry the
vehicle by which to convene to discuss the prontidgaof modern regulatory language which
will truly serve clarify safety and auditing ressbilities for motor carriers of property engaging
owner-operators. CVC 34501(a)(3) provides for arl&inber committee to serve in an advisory
capacity to the Department. We strongly recomntaactonvening of this Industry Advisory
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Committee to assist in the formation of new rulemgkvhich will better serve the Department’s
stated purpose of Carrier Identification.

In summary, the Proposed Regulatory Action will aotomplish what it is intended to do. CTA
is requesting the Department not move forward ampadg the NPRA until a more reasonable
proposal can be formulated with industry input. séated previously in the comments, adopting
this rulemaking will lead to confusion, possiblggiation and will not bring the Department and
industry a true resolution.”

CHP Response The CHP respectfully disagrees with this commenCHy stating the federal
language “was originally meant to allow equipmenhers who could not obtain ICC authority
to operate, and authorized carriers the abilitydgel on regulated routes they could not legally
carry freight on.” The ICC made clear the intehth@ Lease and Interchange regulations were
“adopted to promote full disclosure between casraard owner-operators.” This clarification is
found in the ICC decisiokx Parte No. MC-43 (Sub-No. 7), decided Januard939.

Clearly, the intent of the federal regulations weer@ermit authorized motor carriers to perform
transportation activities in vehicles it did notrand to provide transparence with regard to the
written instruments used to transfer that equipmédite means of transfer, pursuant to Title 49,
CFR, Part 376, is a lease. This is not a term tseé@scribe a contract/subcontract relationship
between two motor carriers; a loose arrangemeaildas one motor carrier to use the motor
carrier identification number of another authorizedtor carrier; or even a vague sort of leasing
of services of one motor carrier by another mogorier; but an actual leasing of a vehicle (with
or without a driver) by an authorized motor carteeuse as its own.

The CHP has met with affected industry represergat{including many of those currently on
the Motor Carrier Advisory Committee) on numerogsasions during the past ten years in an
attempt to resolve this matter in the most effectivanner while presenting the minimal impact
on the motor carrier industry. During this perafdime, the CHP has collected dozens of lease
agreements (primarily interstate in nature), eaffarént from the next. Many of these
agreements borderline on sub-contract agreemettisomly a minor reference to leasing the
vehicle, generally through a vague reference to F&. For this reason, it is imperative the
CHP adopt rules which will assist in clearly idéntig the responsible motor carrier.

It is uncertain additional meetings would resulainy new information from which to base
adoption of these regulations. The CHP is not epddo continuing a healthy dialogue with the
effected industry, but little latitude exists whehopting federal rules for enforcement by the
state.

Written Comment:
Mr. James Johnston, President
Owner-Operator Independent Drivers Association, Inc

“The Owner-Operator Independent Drivers Associatina. is a not-for-profit corporation
incorporated in 1973 under the laws of the statelistouri, with its principle place of business
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in Grain Valley, Missouri. OOIDA is the largesténnational trade association representing the
interests of independent owner-operators, smalhkas motor carriers and professional drivers.
The nearly 159,000 members of OOIDA are professidneers and small business men and
women located in all 50 states and Canada whoatniéty own and operate more than 240,000
individual heavy-duty trucks and small truck flee@ne-truck motor carriers represent nearly
half the total number of active motor carriers @piag in the United Stats while approximately
96 percent of active motor carriers operate 2@wef trucks.”

Comment *“Insuring that violations are attributed to the momotor carrier entity and that
processes are in place to prevent them from sistpiyting down and reopening under a
different CA number is identical to a well recogetzproblem at the national level in issuance of
US DOT operating authority. The Federal Motor @arSafety Administration (“FMCSA”)
recognizes this is a problem and refers to theseg&’ motor carriers as ‘chameleon carriers.’
This is because of the extent ownership will gbitte their association with a previous motor
carrier as they attempt to circumvent federal ratjoihs that they run afoul of. OOIDA believes
that this proposed rulemaking will enhance CHPisitglto place proper accountability on the
responsible motor carrier and thereby improve hahsafety within California.”

CHP Response The CHP agrees with the Owner-Operator Indeperideners Association’s
(OOIDA) concern with “chameleon carriers.” Theiaity of simply inactivating or abandoning

a motor carrier entity which is facing administvatiactions or criminal charges and resurfacing
as a new motor carrier, is a method often usedibgrupulous motor carriers to thwart MCP
permit suspensions or court imposed fines. Farrémson, the CHP has promulgated
regulations, as a result of this rulemaking, teifsidhe intent of 13 CCR, Section 1235.4(b),
authorizing the CHP to not only refuse to issuefan@mber, but to permit the deletion of a CHP
number issued to a motor carrier with an actiordpenthrough the DMV or the PUC.

Comment “This rulemaking also proposes to adopt a newiG@e¢1l3 CCR 8§1235.7) governing
leased vehicles for California intrastate motoriess. This new Section effectively mirrors the
federal regulations contained in 49 C.F.R. Part Sibparts A, B, and C. As noted in thaial
Statement of Reasofw this proposal, California based motor carremgaged in interstate
commerce are unaffected by this proposed rule sheyemust already be in compliance with 49
C.F.R. Part 376 if leasing vehicles.

The adoption of regulations governing the leaseesbicles not owned by the motor carrier who
conducts their business only within Californiaoad overdue. Many motor carriers and their
respective associations are likely to oppose thiesas unnecessary and an interference in the
marketplace with little or no associated safetydbien It has been clearly shown in studies that
there is a direct correlation between compensati@hhighway safety.”

CHP Response The CHP has stated from the beginning of this ralang process that because
interstate motor carriers are already subjecteddhsing rules listed in Title 49, CFR, Part 376,
the proposed rules will not add any regulatory keartb the interstate community. However,
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adoption of the federal regulations will authorike CHP to enforce rules which are already
imposed on hose motor carriers by the FMCSA.

Comment “Highway Safety can only be improved when thepemparty is held accountable
for violations made under their authority. Theigissient of unique identification numbers will
allow the Department of motor vehicles and the GélRlentify those carriers who are
attempting to circumvent the law by addressingidgse. When a motor carrier evades their
responsibility by reinventing itself as anotheriggrib shield itself from sanctions, not only is
highway safety compromised, but the entire moton@aindustry that complies with regulations
are placed at a competitive disadvantage in th&etgalace.

The Federal Motor Carrier Safety Administration h#empted to address this issue of being
able to identify and track motor carriers throughesal initiatives:

* The Commercial Vehicle Information Systems and ek (CVISN)
* The Performance and Registration Information Syst®ranagement (Prism)
* The Comprehensive Safety Analysis (CSA) 2010 itntga

All three have a nexus to improving highway satatg the promise of more accountability.
Unfortunately, all these initiatives will fail taHill their potential if enforcement is lax and
penalties are seen as nothing more than a “cagting business”. OOIDA has a significant

body of knowledge involving the ‘flipping’ of own&hip, ‘masking’ and ‘chameleon’ behaviors

of motor carriers who are especially egregiousatmis of the federal regulations that effect
safety. Yet, even with federal court decisionguft and documented challenges to the issuance
of new authority from OOIDA, certain motor carriensd their corrupt management are still
allowed to operate with impunity by the grantinghefv operating authority.

CHP Response The CHP agrees with the need to correctly iderltié/person responsible for
motor carrier operations. The Owner-Operator letelent Drivers Association is accurate with
identifying the multiple means the FMCSA has usedttempt to identify motor carriers and
then use those processes to further identify unsater carriers. It is also essential to public
safety to identify unsafe motor carriers and theldl those persons responsible for unsafe
operations without permitting them to simply retesthemselves as a new entity, without any of
the past history, but continuing the same unsaégatimg practices.

Comment The linkage between minimal standards goverrtiege¢ase of equipment/drivers

and highway safety should be obvious to anyonea.ekample, during the past couple of years
the burden of owner-operators at the ports of Logeles, Long Beach, and Oakland has been
communicated in most California newspapers as agetiationally. In many instances, the
difficulties and short-cuts port truckers take medfort to maintain their trucks, can be attriltlte

to the predatory practices of the motor carrier mumity that will not take responsibility for the
vehicles they operate but instead are using theepaperator status as an independent contractor
to avoid any penalty. While financial schemes Ha&en put in place to modernize much of
California’s drayage fleet, the financial abilit @vner-operators to effectively and properly
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maintain their equipment - even new equipmentcormmpromised by a lack of minimal
regulations governing their business relationships.

CHP Response Beginning in 2003, the CHP joined the FMCSA, atatespartner, assisting in
conducting federal New Entrant Safety Assuranceéd® (NESAP) audits. In order to best
conduct these audits, it was necessary the CHErhattlerstand the leasing regulations and
properly identify the motor carrier being audited.

This new understanding of the leasing regulatiedshe CHP to understand the gross
misapplication of the federal rules across therstée motor carrier community. The most
common misconception was a belief that the leasigglations did not actually pertain to the
lease of a vehicle, but a lease of services; niagut a hybrid sort of subcontract agreement
where the “owner-operator” remained responsiblénfsrown maintenance and hours-of-service
requirements, yet held himself out as the overlyimajor carrier through placarding and shipping
papers in order to fulfill contractual agreements.

The overlying motor carrier benefited greatly frtéms arrangement while the owner-operator
shouldered the cost and regulatory responsibilitds the CHP’s understanding of these
arrangements increased, identification of the modorier and the associated regulatory
responsibilities became more consistent. In tlewalscenario, minus a clear lease agreement,
owner-operators were told to remove the overlyir@ancarrier's name and identification from
their vehicle and to obtain their own operatinghauity.

This type of enforcement forced the overlying matariers more in the direction of a lease
agreement, but in most instances, the languagemethgague and at times very difficult to
discern from a sub-contract. Adoption of thesepsed regulations will permit the CHP to
enforce specific requirements, making clear whesponsible for the motor carrier operations.
The CHP fully agrees with OOIDA's link between ‘stkards governing the lease of
equipment/drivers and highway safety.” The answebvious, it is necessary to identify the
motor carrier responsible for the day-to-day openstin order to correctly apply regulatory
oversight.

PUBLIC HEARINGS
The CHP held a public hearing on October 15, 2008 hearing related to Carrier
Identification. A total of 3 attendees providedrsuent. A summary of this hearing follows.

1st Commenter

Joe Rajkovacz

Regulatory Affairs Specialist

Owner-Operators Independent Drivers Association

Comment: “OOIDA supports CHP’s proposal to adopt the neagt®n 1235.7; adopting into
the California Code of Regulation essentially ratjohs modeled after the federal leasing rules.
‘What’s good for the goose is good for the gandémterstate motor carriers have had to comply
with these regulations ever since the terminatioth® ICC; we’ve worked to see that these
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regulations were maintained, because it does ésttadbbasis of contracting between
owner-operators and motor carriers. It establist#gor. For that purpose we certainly would
like to see CHP follow through and adopt those legns.”

CHP Response As the CHP has indicated, adoption of the federak for interstate motor
carriers will not result in any additional requiremts because those motor carriers affected by the
state regulation are already subject to identedéfal regulation. The CHP finds it necessary to
adopt the federal regulations, by reference, irotd enforce identical rules as our federal
partners, the FMCSA.

2" Commenter
Fred Recupido, Transportation Advisor
California Dump Truck Owners Association

Comment “While the CDTOA is not necessarily opposed tis tiegulation, quite frankly, | am
trying to figure out what the purpose of the legfigin is. According to what | am reading, the
California intrastate carrier must still have a @émber and have a motor carrier authority of his
own. We in the dump truck business cannot sedyg®yof scenario where a lease would ever
be entered into in not only the dump truck businbesany other sort of intrastate carriage
because each person must have their own CA number.

The other question we would have, or the confusierwould have, is poor carriers down in the
port if they are a California motor carrier are pogcluded from leasing on with another motor

carrier. My company for example is a Californiatorccarrier for intrastate and | also hold ICC
motor carrier authority through the federal goveentn So, | would say we are a little confused
and we would have questions as to exactly whaptnpose is as far as application to intrastate
transportation.

Again, as a 38 year carrier in California and bengime carrier who hires owner operators |
cannot see in any case would | need to nor wowldnit to in any circumstance lease another
owner operator with a truck. That would be theolltte last thing | would want to do.”

CHP Response The CHP understands the “confusion” expressetid"DTOA. Minus clear
state oversight and the lack of consistent enfoergnthe industry has developed a number of
self-defined methods of determining compliance i federal leasing regulations. This is
further aggravated with predominantly intrastatedshorganizations, such as the CDTOA, who
have never had any leasing rules in place to gleagulate the operation of vehicles they do not
own.

Promulgation of these regulations will permit thdfCto work with their federal partners, the
FMCSA, to consistently apply and enforce the feldedas with interstate motor carriers and to
provide a level and equal platform from which telgghe intrastate rules with intrastate motor
carriers. As already indicated, in order to miraenthe need for duplication; a motor carrier
involved in both interstate and intrastate operajavill be permitted to comply with the federal
rules across all operations, thereby, being deeroetbliant with state requirements as well.
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3" Commenter

Nick Thompson

Director of Safety and Policy
California Trucking Association

Comment “The CTA does not agree that CVC 34501, citedwthority by the Department in
its initial statement of reasons, gives the Depantinthe proper provision of law to enact this
rule. We also believe it to be in conflict with &dl statute, specifically, the Federal Aviation
Administration Act of 1994, otherwise known as the~our A”.

CVC 34501 says the Department shall adopt reasemalas and regulations that are designed to
promote the safe operation of commercial vehicléswever, even after reading the
Department’s Initial Statement of Reasons, the tiprestill remains: How does the regulation

of the fiduciary details, of lease contracts, prtersafety?

In fact, the Department wrote in its Initial Statsm of Reasons that regulating the content of
leases was deemed necessary by the ICC to prexdagaendent contractors from “being taken
advantage of by the larger, more business savwy)yorg motor carrier”. This is old language
from an agency that did have economic authoritynduregulated commerce.

While attempting to prevent smaller carriers froamnlg taken advantage of by larger carriers
may be a legitimate consumer affairs or fair bussngractice issue, we fail to see how it relates
to promoting safety and further how and from whdickthe department receive its authority to
regulate business practices?”

CHP Response The CHP is promulgating regulations relative to ona@arrier identification
based on the authority contained in CVC, Sectidd034 This section authorizes the CHP to
“adopt reasonable rules and regulations that,arjubdgment of the department, are designed to
promote the safe operation of vehicles describ&eME, Section 34500.” As has already been
discussed in this document, identification of theten carrier is necessary for the CHP to carry
out its duties relating to motor carrier safety.

As for the Federal Aviation Administration Act d®94, this Act (P.L. 103-305) amended U. S.
Code, Title 49, Section 11501(h). However, thitisa was later amended by the ICC
Termination Act of 1995 (P.L. 104-88, Sec. 102fajy as a result of this amendment, the text of
Section 11501(h) was moved to U. S. Code, TitleSttion 14501(c).

The subject of this section was and is motor carieé property; the section states, in part;
“states may not enact or enforce a law, regulatomther provision having the force and effect
of law related to @rice, route, or serviceof any motor carrier. However, this same section,
Paragraph (c)(2), goes on to state, Paragraph)lg{Section 14501(c)] shall not restrict the
safety regulatory authority of a State with respieanotor vehicles, the authority of a State to
impose highway route controls or limitations basadhe size or weight of the motor vehicle or
the hazardous nature of the cargo, or the authofrigyState to regulate motor carriers with
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regard to minimum amounts of financial respondipiielating to insurance requirements and
self-insurance authorization.”

As already indicated, the CHP has no interesttention of regulating the economic aspects of
the motor carrier industry. Simply requiring a doent to contain specific subject matter is not
the same as enforcing the specifics containedaingitovision of the agreement. The regulation
of vehicle leasing and motor carrier responsibhis been a long-time practice of the US DOT
and is not simply a hold over from the days of esoit regulation. The current FMCSA and the
CHP both realize the importance of identifying miatarriers and the equipment they operate.

Comment “After the adoption of the ‘F Four A,’ Californgassed AB 1451 (Conroy) into
statute, severely limiting the Commissions powegdonomically regulate trucking. This
included limiting the regulation of the relationghietween prime carriers and subhaulers solely
to restricting prime carriers from engaging unliset subhaulers.

If the Department were to adopt the current propasaould conflict with some of the actions
taken by the Commission to conform with the ‘F FAur

For instance, the PUC used to require prime carpaying subhaulers on a percentage of the
freight bill revenue to be given, upon requesttad copy of the freight bill or bills.

The Commission deemed this provision pre-empteithé&yF Four A’ because it did not oversee
safety, route controls based on size and weighawardous cargo, or insurance.”

CHP Response As is often a point of misunderstanding, the CH® @ interest in regulating
the business relationship between a “prime caraed their “sub-haulers.” This proposal does
not address contractors and sub-contractors, therrattempts to address motor carriers with
federal operating authority, or a state MCP permiitp use vehicles they do not own.

This is the very type of misapplication of fedemaks which necessitated this rulemaking.
Subcontracts between motor carriers are a comple¢glarate matter. These are general
business arrangements where one motor carrieramstthe services of another motor carrier in
order to fulfill a larger contract. In these instas, both motor carriers are required to have the
applicable authority or permit and act as themsefoethe purpose of fulfilling the contract.

However, the purpose of these rules are intendetktdify the viable motor carrier entity (the
motor carrier with a valid authority of permit) wheases vehicles, displays the leasing motor
carriers name and identification number on botlesiof the vehicle, and either hires or contracts
a driver to operate the vehicle on the motor cdsrigehalf. This is a very different matter than
that which is addressed by the commenter; but hetets, a common misunderstanding or
misapplication of the rules.

SECOND WRITTEN COMMENT PERIOD

The CHP received two written responses to the J6Jy2010, Modified Notice of Proposed
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Regulatory Action. Summaries of the two writtemueoents, discussions, and responses follow.
To provide a clear overview of those comments xezkieach comment will be addressed
separately.

Written Comment:

Mr. Eric Saur

Vice President, Policy Development
California Trucking Association

Comment: “In 1978, Congress “determin[ed] that ‘maximurhizrece on competitive market
forces” would favor lower airline fares and bet@tine service and, pursuant to this
determination, it enacted the Airline Deregulathxt. Morales v. Trans World Airlines, Inc.
504 U.S. 374, 378 (1992) (quoting 49 U.S.C.App382(a)(4) (1988 ed.)); see 92 Stat. 1705.
In order to “ensure that the States would not uederal deregulation with regulation of their
own”, that Act “included a preemption provision’athsaid “no State...shall enact or enforce
any law...relating to rates, routes, or servicesyfair carrier”. Morales supra, at 378;

49 U.S.C.App. 8§ 1305(a)(1) (1988 ed.).

In 1980, Congress deregulated trucking (Motor @arict of 1980). A little over a decade later
in 1994, Congress similarly sought to preempt stateking regulation (Federal Aviation
Administration Authorization Act of 1994; see al€C Termination Act of 1995). In doing so,
it borrowed language from the Airline Deregulatibet of 1978 and wrote into its 1994 law
language that says: “[A] State...may not ena@rdorce a law...related to a price, route, or
service of any motor carrier...with respect to ttegportation of property”. 49 U.S.C. §
14501(c)(1); see also § 41713(b)(4)(A) (similaryismn for combined motor-air carriers).”

CHP Response:As previously indicated in the CHP’s respons€T@#’s written comments
received relative to the June 5, 2009, Notice opBsed Regulation and verbal comments made
at the October 15, 2009, public hearing, the adbptgulations have no ties to the antiquated
practice of regulating price, routes, or services.

Under the regulations which existed prior to thelsbment of the ICC, motor carriers were
regulated with regard to the routes they could tieerates they could charge, and the
commodities they could transport. In large pdrt, CC Termination Act of 1995, repealed these
regulatory practices. In doing so, Congress pitddithe states from enforcing or enacting
similar regulations. With the adoption of thesgulations, the CHP has no intent to dictate
which routes are to be used by a motor carriegbdish minimum or maximum charges to be
applied to any aspect of the motor carriers opanatr prescribe or limit what services a motor
carrier can perform in the course of its busings=ations. This rulemaking does not affect
these motor carrier operations in a direct or extimanner.

However, elsewhere in the ICC Termination Act 093949 US Code, Section 14102), Congress
again addressed the leasing issue by requiringtarroarrier that uses motor vehicles not owned
by it to transport property under an arrangemettt amother party (not necessarily a motor
carrier) to: make the arrangement in writing s@jbg the parties specifying its duration and the
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compensation to be paid by the motor carrier; carcgpy of the arrangement in each motor
vehicle to which it applies during the period tmeaagement is in effect; inspect the motor
vehicles and obtain liability and cargo insurannalem; and have control of and be responsible
for operating those motor vehicles in compliancthwequirements prescribed by the Secretary
on safety of operations and equipment, and witkragipplicable law as if the motor vehicles
were owned by the motor carrier.

The leasing of motor vehicles, used by a motori@awhich did not own the motor vehicles,
was treated as a separate practice from the regukatd economic oversight referenced by the
commenter. These were, and are, completely separattices, under federal law. While
economic regulation was repealed, the practiceadihg vehicles was fortified in the Act.

With regard to preemption, Congress indicated ictiSe 14501 of the act that the preemptive
language referenced by the commenter shall nataiettte safety regulatory authority of a state
with respect to motor vehicles, the authority state to impose highway route controls or
limitations based on the size or weight of the methicle, or the authority of a state to regulate
carriers with regard to minimum amounts of finahogsponsibility relating to insurance
requirements and self-insurance authorizationindgated by the CHP, throughout this
regulatory process; the intent of this action istogrovide economic oversight, but to enhance
public safety through better identification of tietor carrier and the responsible party.

Comment: “The Moralescourt interpreted the preemption provision in Awdine Deregulation
Act of 1978 and irRowe v. New Hampshire Motor Transport Associati&® U.S. 364 (2008)
the court followed Morales in interpreting similanguage in the Federal Aviation
Administrative Authorization Act (FAAAA). Th&owecourt found that “when judicial
interpretations have settled the meaning of artiagistatutory provision, repetition of the same
language in a new statute indicates, as a genatamthe intent to incorporate its judicial
interpretations as wellMerrill Lynch, Pierce, Fenner & Smith Inc. v. Dali47 U.S. 71, 85
(2006). The Congress that wrote the languagesaeis the FAAAA copied the language of the
air-carrier preemption provision of the Airline Rgulation Act of 1978. Compare 49 U.S.C. 88
14501(c)(1), 41713(b)(4)(A), with 49 U.S.C.App.8068a)(1) (1988 ed.); see also H.R. Conf.
Rep. No. 103-677, pp. 82-83, 85 (1994), U.S.CodegC& Admin.News 1994, p. 1676
(hereinafter H.R. Conf. Rep.).

In Morales the court determined: (1) that “[s]tate enforcatactions having a connection with,
or reference to “carrier” “rates, routes, or seegl are pre-empted,” 504 U.S., at 384, (2) that
such preemption may occur even if a state lawecetin rates, routes or services “is only
indirect”, id., at 386; (3) thain respect to preemption, it makes no difference wéther a state
law is “consistent” or “inconsistent” with federal regulation, id., at 386-387; and (4) that
preemption occurs at least where state laws héasigmificant impact” related to Congress'
deregulatory and preemption-related objectivesaitd390.

We take specific note of the third determinatiothwegards to the Department’s insistence that

they are seeking to economically regulate motarieraleases ‘to enforce substantially the same
requirements...as our federal counterpart’.”
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CHP Response:Contrary to the claim of the commenter, the CIH4B imade no claim or
“Insistence” to seek economic regulation over matorier leases. The CHP has only asked for
disclosure in order to provide the contractingiparadequate information to ensure the vehicles
are safely maintained. The terms and conditiolading to economics are left entirely to the
motor carrier and the lessor to negotiate. The @GHIRN no way attempt to regulate the content
of the lease agreement, but restrict its oversgmhrerification that the elements of the agreement
exist. To state that the CHP has insisted on aupfxconomic regulation” is a
misrepresentation of the facts.

The additional references to the above listed adectsions are not to germane to this
rulemaking as they relate solely to the deregutatiod abolishment of the ICC and the
prohibition of subsequent economic regulation keydtates. As the CHP has already asserted,
this rulemaking does not address those elementgsnpted by the ICC Termination Act of 1995.

Comment: “The court described Congress' overarching gedledping assure transportation
rates, routes, or services that reflect ‘maximuliamee on competitive market forces’, thereby
stimulating ‘efficiency, innovation, and low pricess well as ‘variety’ and ‘quality’. Id. at 378.
Morales held that, given these principles, fedienalpreempts states from enforcing their
consumer-fraud statutes against deceptive airane-ddvertisements. Id. at 391. See American
Airlines, Inc. v. Wolens, 513 U.S. 219, 226-2289%9(federal law pre-empts application of a
State's general consumer-protection statute tarkmess frequent flyer program). Finally,
Morales said that federal law might not preemptestawvs that affect fares in only a ‘tenuous,
remote, or peripheral...manner’ such as state lavsdding gambling. 504 U.S. at 390. But
the court did not say where, or how, ‘it would Ipp@opriate to draw the line’ for the state law
before it did not ‘present a borderline questidd’; see also Wolens, supra, at 226, 115 S.Ct.
817.

In Rowe the court found that a Maine state law was preéedby the FAAAA after examining
statutory provisions that mandated specific defiygpcedures for tobacco shipments and
deliveries. Rowe 552 U.S. 364. The court noted that the stateirexpents focused on trucking
and other motor carrier services thereby creatidigegt “connection with” motor carrier
services. Id. at 371.

Similar toRowe the Department’s proposed rulemaking here wagltly regulate the
relationship between a motor carrier and its catdra by mandating that specific provisions and
language be included in each lease agreemenwinig do, the rulemaking also focuses on
trucking and, again, creates a direct “connectiagh’vwnotor carrier services. At the same time,
the rulemaking would have a significant and advergeact in respect to the FAAAA'’s ability to
achieve its preemption-related objectives. I&7&.”

CHP Response:As has already been stated by the Departmen€dfe has no intent to dictate

which routes are to be used by a motor carriegbdish minimum or maximum charges to be
applied to any aspect of the motor carriers opanatr prescribe or limit what services a motor
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carrier can perform in the course of its busings=ations. For this reason, the commenter’s
statements are not germane to this rulemakings temaking does not regulate rates, routes,
or services in either a “direct” or even a “tenuagsnote, or peripheral...manner”.

The CHP believes it is important to point oMdrales v. Trans World Airlines, Idcwas related
to “rates” as it pertained to the deceptive adsaery of airline fares. Further, the action taken
was between the air carrier and a member of thergepublic who had no direct tie to the
aircraft and its maintenance or repairs affectingliec safety. Nothing in the adopted rules
addresses what rate a motor carrier can chargeaftsportation services. The language used in
Section 1235.7 is intended to provide disclosutevben the motor carrier and the lessor; this
disclosure has a direct impact on public safethagwo parties both play a role in the
maintenance and repair of the vehicle in question.

Section 1235.7(d)(7) does require the motor catoigrrovide a copy of the freight bill to the
lessor, but only in those instances where the cosgi®n is based on a percentage of the gross
revenue for a shipment. However, the disclosulienited to those items affecting the
compensation due the lessor. This again tiesttirecsafety as the lessor needs to make an
informed discussion as to what financial abilitg tessor will have to ensure the vehicle is
maintained in a safe manner. In order to enswwadtlopted regulation remains performance
based and does not intrude on economic regulaherianguage permits the motor carrier to
provide the information by means other than thiglriebill or to redact the name of the shipper
or consigner, if the actual freight bill is used.

Comment: “As CTA has noted in previous comments and testimthis rulemaking would
require carriers to enter into economic agreemeittscontractors that the market does not now
require (and which the carriers would prefer nognter). This proposed rulemaking thereby
would produce the very effect that the FAAAA soutghtivoid, namely, a state’s direct
substitution of its own governmental commands éompetitive market forces’ in determining
(to a significant degree) the rates, routes, ornises offered to the public for transportation
services. Id. While the proposed rulemaking etess ‘direct’ than it might be, since it only
sets out to directly regulate leasing arrangemémeseffect is that carriers will have to entepint
agreements with contractors that differ signifitgafrom those that, in the absence of the
rulemaking, the market might dictate. If FAAAA prapts state efforts to regulate, and
consequently to affect, rates, routes, or servitesyst preempt the Department’s efforts to
regulate a carrier's economic relationships as.well

CHP Response:As this rulemaking also adopts federal rules Wiae already in place for
interstate motor carriers under federal regulatiba;CHP will address this comment as referring
to intrastate motor carriers, as the comments denshe adopted text to be “new requirements.”
The federal regulations, albeit amended over tlaesydnave been in place since the 1950’s.

Again, the federal preemption language is not apple to the regulations adopted by this
rulemaking. The adopted text does not prescrilydeanrel of economic relationship; but rather,
the adopted regulation is intended to provide dmale of certain conditions negotiated between
the motor carrier and the lessor.
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As for the concern with the type of agreement tharket might dictate;” currently no provision
exists for such an intrastate arrangement; thexgfory arguments as to what “might” happen are
mute. The regulations are intended to provide dppdy and a clear method of conducting
business in a manner similar to that permitted utiteefederal rules. Because no permissive
regulation currently exists, permitting a motorrearto operate a vehicle which does not belong
to that motor carrier, such arrangement is purelyraderground operation, with no provision in
law to permit such an arrangement.

As has already been stated, Section 1235.7 isdatkto be a permissive section. This section
does not require anybody to enter into any padictylpe of business relationship, but rather to
establish a method by which public safety can lpefited should two persons choose to do
business in this manner. The motor carrier ingustfree to use or not use this type of business
relationship; it is clearly not within the purviesf the CHP to dictate to the industry how to
acquire vehicles (lease or purchase) to meet mddmtands.

Comment: This is not to say that the FAAAA generally prgasstate economic regulation: for
instance, state regulation that broadly prohiketsain forms of conduct and affects, say truck
drivers, only in their capacity as members of thblig (e.g., a prohibition on smoking in certain
public places). Nor does the FAAAA preempt stated that affect rates, routes, or services in
‘too tenuous, remote, or peripheral a manrdorales 504 U.S., at 390. And courts have
written that the state laws whose ‘effect’ is ‘fiitben’ under federal law are those with a
“significant impact” on carrier rates, routes, engces. Id. at 388, 390.

The Court of Appeals for the Ninth Circuit, followg the guidance dkowe has made it
abundantly clear that when economic regulationaaked under a veil of “safety” that the
regulation will not withstand scrutiny under FAAAAn American Trucking Associations, Inc. v.
City of Los Angele$59 F.3d 1046 (9th Cir. 2009)ATA v. LA), the court reversed a district
court’s order which denied a preliminary injunctieought by ATA against the contracting
requirements for motor carriers serving the Pdirtsos Angeles and Long Beach. Those
contracting requirements, which the Ports issue@érisure sufficient supply of drayage drivers
by improvement of wages, benefits and working ctoons”, fell far from regulating motor
vehicle safety. Id. at 1056.

CHP Response: The CHP does not argue with the findings Aifrierican Trucking

Associations, Inc. v. City of Los Angelexs the court determined the Concession agreements
sought to reshape and control the economics adridagage industry in one of the largest ports in
the nation. One of its goals was to create a maifkdewer, generally larger, and more stable
motor carriers operating trucks” that may, by adigeto the Ports’ emissions requirements,
“enjoy competitive advantages if they can earnds@putations for maintaining green
operations.” The Concession agreements in questazheverything to do with economics and
little, if anything, to do with safety.
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The closest the Concession agreements came tay"safs to require each motor carrier to
“submit a maintenance and parking plan for eactkttuThe Concession agreement did not
even go so far as to permit follow-up of verificatithat the proposed plans had been
implemented.

The CHP is not proposing to dictate or reshape@oinforces relative to the motor carrier
industry. The adopted regulations do not dictlagethe terms of the lease agreement, but simply
require the certain elements of the agreement todme clear. For instance, the CHP is not
concerned with the duration of the lease; the oahcern is that the term be disclosed.

Likewise, the CHP is not establishing a minimunmaximum level of compensation for the
lease of the vehicle, or what will be the estal@dsbr charged for the transportation service.
Rather, the level of compensation is disclosecetong the lessor information to make sound
decisions with regard to the cost of maintainingtkhicle either during or immediately
subsequent to the lease term.

Comment: The Department insists that its present rulengaldrgrounded in safety, but it
cannot provide any justification for its effort¢ontrol the economic relationship between
carriers and contractors. For example, the Depantrstates on page 28 in its Modified
Statement of Reasons that: ‘Simply requiring a duet to contain specific subject matter is not
the same as enforcement the specific containdthinprovision of the agreement’. Requiring
subject matter to be contained in a contract betviee private entities is control over that
economic relationship. As noted by the Ninth Giragovernmental intrusion into how motor
carriers accomplish the non-safety related oparatiaspects of their businesses is subject to
FAAAA preemption. Id. at 1057 — 1058. Safety fagion is separate and apart from the nature
of the economic relationship between carriers amdractors, and any effort to control that
economic relationship by regulation would subjéet tegulation to FAAAA preemption.

In this case, the Department’s rulemaking is notegal, it does not affect carriers and
contractors solely in their capacity as membeithefgeneral public, the impact is significant,
and the connection with trucking is not tenuousjote, or peripheral. The proposed rulemaking
aims directly at the relationship between a mogorier and its independent contractors, a
commercial area with carriage by commercial motdrieles as a central backdrop. The
proposed rulemaking would require a motor caroeantur additional operational costs
associated with the required lease provisions - tg cost of professional contract drafting,
possible consultation costs to determine nece$sasg provisions, cost of contract maintenance,
cost of additional staff to administer leases atwbedant provisions, cost of retaining attorneys
in lawsuits resulting from the leases, etc. — wiculd without question increase the rates
ultimately charged to the public for transportatganvices.

Given these circumstances, from the perspectiygadmption, this case is no more ‘borderline’

than was the situations Moralesor Rowewhere the proposed regulations were, in fact,doun
to be preempted by the “rates, routes, or servieegjuage of the FAAAA.”
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CHP Response:As already indicated, in a case suclMasales v. Trans World Airlines, Inc

the persons affected by the state’s truth in athred provisions would have no ability to affect
the safe operation of the company’s air fleethasndividuals affected are members of the
general public with no say in how the fleet wasmtained and are certainly not expected to
directly incur the cost of maintenance. Howewvertthie regulations proposed by the CHP, both
parties have a direct affect on the way the vekiale maintained and operated (often the lessor
is contracted or hired to drive the vehicle). Tikia significant difference between the points
made by the commenter and the regulations adopgtédtelhlCHP. For these reasons, the CHP
argues that the case presented is not germane totémt of the regulation.

Comment: “The California Public Utilities Commission (PUG#as already addressed issues of
preemption, as it pertains to lease agreementselatearriers and contractors. In 1994, with
PUC Resolution TEA-4, the PUC amended Section 6®Ld 03-305 after determining that the
FAAAA preempted certain portions of the law. Sfieaily the resolution stated that the PUC
could no longer require carriers and subhaulersfineld as “any authorized carrier who renders
service for a prime carrier for a specific recongeerior a specific result, under the control of the
prime carrier as the result of the work only antla®to the means by which such result is
accomplished” - to enter into written agreements$ @aintain copies of those agreements. The
clear import from this historical background shohbé&lthat any portion of the proposed
rulemaking that requires written agreements betedeand maintained by authorized carriers
engaging the services of a contractor is inconsistgh the FAAAA and would exceed CHP’s
legislative mandate to promote safety and coulématlly, as in this example, interfere.

For instance, California Code of Regulations 12@5(%)), as proposed, defines ‘lease’ as:

A contract or arrangement in which the owner grathies use of equipment, with or
without driver, for a specific period to an authoed carrier for use in the
transportation of property for which a Motor Carrief Property (MCP) permit is
required, pursuant to 34620 VC.

In its current form, this definition conflicts witGalifornia Vehicle Code (CVC) section
34620(b), which states ‘no motor carrier of propsfiall contract or subcontract with, or
otherwise engage the services of, another motaecaf property’ until they have shown they
hold a valid Motor Carrier Permit (MCP) issued hg Department of Motor Vehicles.

This proposal would allow independent contractatsy would otherwise be required to comply
with CVC 34620, to contract with authorized casianthout first being vetted for matters of
safety and financial security vis-a-vis the procafsgbtaining a MCP — a non-preempted activity.
Conversely, it would require these same contra@ndsthe authorized carriers they engage with
to enter into contractual relationships that theCRias previously deemed subject to pre-emption
because they were not adequately related to s3fle¢ye is at least a possibility that the proposed
rule, while clearly easing the Department’s enforeat burden, could actually result in a net
decrease of safety.”
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CHP Response: The concept of the adopted regulations are irt@nad provide terms by which
one authorized motor carrier may sub-contract seswvith another authorized motor carrier is
an ongoing misunderstanding in the motor carrienrooinity. The CHP has tried for several
years to clarify the intent with regard to the lragreements established under the federal rules
for interstate motor carriers and the rules preslyptield by the PUC.

In the past, the PUC allowed for two authorizedanctirriers to sub-contract, under certain
conditions. One motor carrier would be party targer, overlying contract; then, in order to
fulfill the terms of that contract, the primary motarrier would sub-contract that agreement
with other motor carriers, albeit authorized initloevn right to transport property.

Each motor carrier maintained possession of their vehicle and operated as themselves under
their own operating authority. However, this ig mhat these regulations authorize. This clear
misunderstanding of the intent of the regulatianthe very reason the CHP first believed it
necessary to adopt federal regulations outrighttaralopt similar regulations for intrastate
motor carriers.

The regulations do not dictate a sub-contract gerarent between two authorized motor carriers,
but rather provide a method by which an authorrpedor carrier can lease a vehicle from
another person (i.e., individual or motor carremjl use that vehicle as their own. This
arrangement is often used in interstate commerecle® an authorized motor carrier who for
one reason or another finds it economically adgedas to lease a vehicle rather than purchase
a vehicle.

It is imperative this discussion be settled throtlghregulatory process in order to provide the
utmost in transparency and resolve the above mestahdings through a legitimate process. In
order for the CHP to properly identify the actualtor carrier and thereby establish who is
immediately responsible for the safe operatiorhefrhotor vehicle and the driver associated
with that vehicle, it is important to determine tledationship between the parties involved.

Often, a lease arrangement exists between a matioercand the lessor; however, the
arrangement is explained to the CHP as a “sub-gotitarrangement. The two arrangements are
treated very differently. The former leaving theicle the responsibility of the motor carrier
leasing the vehicle (not the owner of the vehieala) the latter the vehicle is the responsibility of
the sub-contracting motor carrier (most likely, tvener of the vehicle). While the two parties
may enter into either agreement, the outcome &paesibility is clearly different. For this
reason, these rules are absolutely necessary intdrest of public safety and are by no means a
mask for other purposes.

Comment: “The Office of Administrative Law (OAL) asked thidne Department explain the
necessity of certain provisions of its rulemakisggecifically, sections 1235.1(f), new subsections
1235.2(b)(22) and (c)(10), 1235.7(c) through (Rl 4256(b) and (f) through (h).

In its Modified Statement of Reasons, the Departragempts to explain how these provisions
effectuate the purpose of statute, court decisiongther provisions of law. In some instances,
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we believe they have failed to do so.
Among the most specious of these is the following:
Re: 1235.7 (d)(4)

Without a clear understanding of the terms of camspéon, less business savvy owners
are sometimes subject to predatory practices @dacompanies with the ability to
confuse and manipulate the vehicle owner into drachwhere the terms of
compensation are unclear and the compensatiorf itseladequate to perform the
necessary maintenance and to make necessary repairder to keep the vehicle in a
safe operating condition.

While some may argue this type of regulatory acisoan attempt to regulate economics,
that argument can be refuted by the lack of anyireqnent for specifics regarding the
actual amount of compensation, or the terms by kvbaanpensation is determined. The
CHP has no interest in the amount of payment, iongeof compensation, only that
compensation is clear, permitting the owner to makénformed decision as to the
ability to adequately maintain the vehicle and pdevnecessary maintenance during and
after the leasing period.

This is a purely anecdotal argument, wholly incetesit with current safety statute, which the
Department continually reintroduces in Section bgt®n Overview 1235.7 subsections parts
(d)(4), (6)(7) and (8). California law does notagnize differences in maintenance and safety
standards for motor carriers according to leveldos$iness savvy’, their ability toorrectlyread
and interpret the private contracts they willfudiyter into or their ability to properly account for
its individual maintenance overhead requirementgelicle owner is responsible for proper
maintenance and safety regardless of its econdatigssor business acumen.

Moreover, we fail to recognize how this effectuates purpose of CVC 34501 given that ‘clear
compensation’ is not a predictor of “safe operatingdition”. There is no guarantee that any
hypothetical net compensation gained by the impigat®n of this rule will be put towards
‘necessary maintenance and to make necessarys’efdiis is pure conjecture.”

CHP Response: The CHP can never guarantee that any “hypothébcaven actual
compensation will be put towards the maintenancerapair of a vehicle; however, the CHP can
surmise, with some degree of sureness, that awhekarstanding of the terms of the contract,
through adequate disclosure, will go further instsgy the lessor to make a sound business
decision. This will ultimately affect the conditi@f the vehicle being operated, and therefore
improve safety.

With this said, the CHP has exercised its authdistgd in CVC, Section 34501, to adopt
regulations which, through disclosure of certaimig of a lease agreement, enable all parties to
maintain the vehicle in safe operating conditid¥ho is legally responsible for the maintenance
of the vehicle (not necessarily the owner, butrtietor carrier) and who is contractually
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responsible for the maintenance of the vehiclee@iig the actual condition of the vehicle) is
wholly within the purview of CVC, Section 34501t id imperative each party understands their
role in the safe operation of the vehicle in questi

Comment: “Re: 1235.7 (c)

The Department argues that this section is negesséaspecify general leasing requirements for
the purpose of establishing criteria to permit atharized carrier to use equipment it does not
own” and is “intended to specify specific terms &owritten lease, the transfer of equipment, and
vehicle identification” to ensure “adequate disal@sand create a legal bond”. We disagree with
this interpretation.

Firstly, while we recognize the Department’s auitiydo make specific provisions of law, we do
not agree that their interpretation effectuatescttezl statutory authority. While CVC 408 does
include persons who lease vehicles found in Se@i&00, the Department bases the definition
of “lease” entirely on 49 CFR 376, rather than C¥ or 372.

In addition, the federal statutory authority on gfhthe Federal Motor Carrier Leasing
Regulations (FMCLR) are based (currently, 49 USIZ1802) specifies that the "safety" element
of a carrier's obligation for its contractors unddease arrangement (see 49 USC § 14102(a) (4))
is distinct from the requirement that the partiagenan executed lease (see 49 USC §
14102(a)(1)). So, under federal statutory autirooih which the FMCLR were authorized, the
written lease requirement of 49 USC § 14102(a)dnds apart from the "safety" oversight
requirement of 49 USC § 14102(a)(4). Arguably,ld#ssing regulations, which are derived from
the statutory authority of 49 USC § 14102(a)(1y ant 49 USC § 14102(a)(4), have no "safety"
element to them. Because the FAAAA specificalgerged for the states those issues genuinely
related to safety and not those issues relatedittewlease requirements, the Department should
be preempted from promulgating any regulation eeldb a carrier’s written lease with its
contractors.

This would similarly apply to the Department’s exyphtion of necessity for 1235.7 (c)(1).”

CHP Response: The definitions contained in CVC, Sections 100,6&e intended to define
aspects of the CVC for which they apply, unlesspitwerision or context otherwise requires. The
definitions contained in CVC, Sections 371 and 3#2,intended to apply to those business
entities whose primary purpose is to lease vehigeserally noncommercial vehicles
(automobiles). The use of the term in these it&su@are not to prescribe a minimum period so
much as to separately define a lease and a refita. is evidenced by CVC, Section 508, which
defines a "renter" as a person renting vehicles fierm not exceeding four months.

As the industry currently exercises the use ofdeageements, ranging from a single day to
terms in excess of one year, the CHP is definiegehm “lease” within the scope and “context”
of the motor carrier industry. To require all leagreements to exceed a period of four months,

or any other prescribed term, would prove to belgymirdensome and quite possibly fall within
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the scope of economic regulation the commenterdeadified in the previous comments.

The definition used in 13 CCR, Section 1235.7(h)i&)eflective of the current practices used
by the motor carrier industry. The definition,aa®pted, is not intended to prescribe a minimum
period of time, but rather, to define the busirsangement where the vehicle owner grants the
use of a vehicle to an authorized motor carridnis Befinition is consistent with the definition of
“motor carrier” listed in CVC, Section 408, wherehs leased vehicle is immediately the
responsibility of the lessee (the motor carrier).

Comment: “Re: 1235.7 (c)(3)

To the extent that this specific provision woulgponly to those entities already subject to
the lease requirements of 49 CFR 376 and exclusiydb date and length a lease is in forge
one could argue a nexus to safety which would oingent pre-emption.”

CHP Response:Title 13CCR, Section 1235.7(c)(3)(A) is specthdntrastate motor carriers
and requires the authorized motor carrier operahagsehicle to identify the vehicle as its own.
Additionally, subsection (B) requires that the authed motor carrier carry a statement in the
vehicle certifying the vehicle is operated byfiaicopy of the lease is not carried in the vehicle

These requirements are identical to the requiresnegtitained in 49 CFR, Part 376; however,
they apply to intrastate motor carriers in thisteah not interstate motor carriers already subject
to the requirements of 49 CFR, Part 376.

As for the requirement to identify the vehicle sthequirement has always existed. The change is
to permit other names and identification numbarshsas that of the vehicle owner, to remain on
the vehicle if certain conditions are met. Thid alleviate the burden of constantly applying

and removing the name of the owner as lease agresmed or begin.

The requirement to carry a statement in the veloietgfying the vehicle is operated by the
authorized motor carrier, is a new requiremens ihtended to identify who is operating the
vehicle should an authorized motor carrier electtiiize a lease agreement to acquire additional
vehicles in order to fulfill their business obligats.

The CHP is unclear as to whether the commentegigrgy in favor of 13 CCR, Section
1235.7(c)(3) or against. For this reason, tha@estare simply explained without further
response.

Comment: “Re: 1235.7 (d) and (f)

For a number of years authorized carriers operatingler the interstate motor carrier safety
regulations have been subject to leasing regulatioonsistent with the regulations proposed by
these amendments. However, these rules have beafotoeable by the CHP as those rules
were not previously adopted by the state. This adipvill permit the enforcement of specific
provisions for intrastate authorized carriers usiaguipment they do not own. These provisions
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are consistent with provisions listed in the fedeeguirements.

As previously highlightedVioralesestablished that, with respect to preemption akes no
difference whether a state law is “consistent”iactnsistent” with federal regulation. Id. at 386-
387. Requiring a written lease and regulating thr@ent therein are pre-empted activities.

With this in mind, we do not believe the Departmeant satisfy Government Code 11349(a)(b)
or (d) with regards to these subsections.”

CHP Response:As the CHP has already indicated with respeMacales v. Trans World
Airlines, Inc, was a matter of questionable advertizing andatfext those advertizing practices
had on the rate a customer might pay. Howeveh keipect to public safety, the airline already
understood the rate to be charged and what wasseageto maintain their air fleet. The
customer, regardless of their understanding ofdteto be paid, played no role in the
maintenance of the aircraft. This was purely atenatf a state controlling the rates charged by
an air-carrier and therefore should have been presin

The CHP, not unlike the FMCSA, is adopting regolasi which affect only those parties with
direct influence over the maintenance and repain@fehicles. As indicated several times, the
purpose for disclosure has nothing to do with #te to be charged and everything to do with the
maintenance and repair of the vehicles involveerdfore, the decision Morales v. Trans

World Airlines, Inc, has nothing to do with the adoption of fedegalsing requirements and is
not affected by the federal preemption language.

Government Code, Sections 11349(a),(b), and (d)thaeeee of the six standards by which all
regulations are adopted and transmitted to the©fit the Secretary of State, for filing. Those
standards are as follows:

(a) "Necessity" means the record of the rulemakirageeding demonstrates by substantial
evidence the need for a regulation to effectuageptirpose of the statute, court decision, or
other provision of law that the regulation implertgnnterprets, or makes specific, taking
into account the totality of the record. For puges of this standard, evidence includes, but
is not limited to, facts, studies, and expert ommi

(b) "Authority" means the provision of law whichrmés or obligates the agency to adopt,
amend, or repeal a regulation.

(d) "Consistency" means being in harmony with, aadin conflict with or contradictory to,
existing statutes, court decisions, or other priovis of law.

The CHP is confident it has demonstrated the stanafd'necessity” by thorough explanation of
each section to be adopted or amended. Becausedlplanations already exist elsewhere in
this document, the CHP will not restate them here.

As for the standard of “authority,” CVC, Section584, obligates the CHP to adopt rules and
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regulations “that in the judgment of the departmarg designed to promote the safe operation of
vehicles described in Section 34500.” This rulemgkloes just that, for reasons already
identified elsewhere in this document.

The standard of “consistency” is met by adoptirgutations which dovetail into existing
regulations. As already indicated, leased vehigtesconsidered to belong to the motor carrier
operating those vehicles. Section 408, CVC, dsfmenotor carrier as “the registered owner,
lesseeglicensee, or bailee of any vehicle set forth éctin 34500, who operates or directs the
operation of any such vehicle on either a for-bir@ot-for-hire basis.” The regulations adopted
through this rulemaking only serve to make thisrdebn more clear.

The practice of leasing a vehicle has a long hystointerstate commerce. This is an often used
practice in the California port operations. Aseally indicated, authorized motor carriers will
lease vehicles and use those vehicles as their tworder to ensure consistency with existing
federal regulations, the CHP has elected to admstet regulations outright, rather than to
reiterate them in their entirety, creating unneassduplication. The adopted federal regulations
do not conflict with any existing state regulatidimey only serve to enhance the enforcement of
existing state laws and rules.

Comment: “Re: 1236 (a)(1)

To the extent that this specific provision woulgponly to those entities already subject to
the lease requirements of 49 CFR 376 and exclusiyab the markings pondered as in this
subsection,one could argue a nexus to safety which would oingent pre-emption. However,
because this would only apply to interstate opesagabject to existing laws in 49 CFR
376.11(c), this section may not satisfy the requéerts of Government Code 11349(f).”

CHP Response: The CHP is not adopting or amending “Section 1288l therefore cannot
respond to the commenter with regard to this commen

Comment: “Government Code 11349 (b) defines ‘Authority #e provision of law which
permits or obligates the agency to adopt, amencepwal a regulation’.

California Vehicle Code Section 34501 states thpdbenent “shall adopt reasonable rules and
regulations that, in the judgment of the departmare designed to promote the safe operation of
vehicles described in Section 34500".

While the above language is permissive enoughams®ly grant the Department broad
regulatory powers limited solely by their judgmeftow a rule or regulation may possibly
promote the safe operation of commercial motoralekj where such rules and regulation
conflict with other provisions of law it behoové®tDepartment to adequately explain a
proposal’s relationship to safety.

As noted previously, neither CVC 34505.5 nor — mmaadly — CVC 34501 permits or obligates

40



the Department to regulate lease contents on traipe that regulated contracts will lead to
better maintenance and repairs by motor carriers.”

CHP Response: The CHP will respond directly to CVC, Section B45as CVC, Section
34505.5, is not an authoritative section and de¢swathorize the CHP to do anything.

However, CVC, Section 34501, as the commenter @ed; is very broad in scope and obligates
the Department to adopt rules and regulations whicthe judgment of the department, are
designed tpromote (emphasis addetthe safe operation of vehicles described in Sectio
34500.”

As has been stated from the beginning of this raleéng process, the purpose and intent of this
regulatory action is to provide a consistent ider#tion of motor carriers for both interstate and
intrastate operations and to ensure the partiedvat have the tools to make an informed
decision regarding their ability to safely maintthe vehicle being leased.

The CHP continues to maintain that identificatiéih@ motor carrier and vehicle maintenance
and repair fall within the scope and legislativieemt of CVC, Section 34501. Both identification
of the motor carrier and vehicle maintenance apdirare intended tpromotemotor carrier
safety and the safe operation of the vehiclesdisteCVC, Section 34500.

Comment: “To the modest degree the proposed rulemakingigely addresses issues of

safety; the CTA supports the Department and itsairhe proposed amendment to 1235.4 (b)(1)
is laudable. The Department requires the abilitglémtify and shut down entities whose
operating privileges have been revoked and attéonmgsurrect operations under separate CA
numbers.”

CHP Response: The CHP agrees with the commenter’s understarafitige adopted

regulation. The CHP has needed the clear abilifelete CA numbers when they are requested
and inadvertently issued in order to permit a sndpd motor carrier to thwart administrative
action taken by the DMV or PUC.

Comment: “Unfortunately, due to the reasons stated abitneeCalifornia Trucking Association
must again oppose the bulk of the Department’s KetiProposed Rulemaking. We do not feel
the California Highway Patrol adequately addresisesoncerns that the Office of
Administrative Law identified in their May 10, 20H@nial of the Department’s first adopted
proposal.

CTA remains committed to promoting safe motor earpractices with our agency partners the
California Highway Patrol, the Federal Motor Cari@afety Administration (FMCSA), the
Department of Motor Vehicles and Caltrans. We rdgaonducted a series of Comprehensive
Safety Analysis 2010 seminars with the help ofRMCSA throughout the State of California.
We have a continuing workshop program coveringatierg from Controlled Substance
Supervisor Training to Hazardous Waste Generatmrguiures to Biennial Inspection of
Terminal compliance. We are active partners inDbpartment’'s Safe Transportation
Achievement Recognition Program and also conducbaun annual Fleet Safety Awards. CTA
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has also recently added a maintenance technicrapeittion to our own Truck Driving
Championships, both of which recognize excepticagty performance, attention to inspection
details and technical know-how.

Ensuring the Department can effectively and effitlieutilize its resources to target unsafe
vehicles and carriers is of the utmost importanog only to the CTA, but to the general public
at large. We do not believe this proposal adequaishieves this goal. We would like to re-
affirm our offer to collaborate with the Department a solution to their enforcement concerns
within the framework of existing state and fedéaal.”

CHP Response: The CHP applauds the CTA for its proactive apginda educating the motor
carrier industry with regard to public safety. T®€A has worked cooperatively with the CHP
on numerous safety related project, including hmjdieveral meetings to discuss the content of
this rulemaking. It was as the result of thesetimge and the numerous industry interpretations
of the application of the federal leasing requirataghat the CHP recognized the need for
adopting the federal regulations for interstateanoarriers and nearly identical state regulations
for intrastate motor carriers in order to allow émnsistent application of the federal regulations
and to identify each motor carrier by the samefstandards.

Written Comment:
Mr. James Johnson, President
Owner-Operator Independent Drivers Association, Inc

The Owner-Operator Independent Drivers Associgi@@IDA), Inc., provided comments
supporting the adoption of the federal leasing ireguents and commending the CHP for
recognizing the nexus between improving highwagtyednd the adoption of meaningful leasing
regulations. The OOIDA did; however, express isagreement with the CHP’s justifications
for omitting certain subsections which were incldide the original test of the regulations.

The CHP Accepts the comments by OIDDA into the aking file. Because of the lack of
specifics explaining which of the deleted text OW®Bisagreed with and why they disagreed, the
CHP is unable to respond the commenter’s concerns.

STUDIES/RELATED FACTS

Since publication of the Notice of Proposed Ruleimgkthe FMCSA has published the 2009
edition of Title 49, CFR. While no changes weradmbetween the 2007 edition and the 2009
edition, the CHP has amended the text of the régukato adopt the most current edition,
without regulatory affect.

Additionally, for those business entities which @@angaged in some sort of vehicle leasing
relationship enacted prior to the proposal of threg@lations, the CHP would require the terms
of these regulations be met no later than Jun@@DL. This should allow adequate time for the
very few intrastate motor carrier’s currently invedl in leasing vehicles for intrastate commerce,
to update their contracts (if not already usingfdteral rules as a business model) and comply
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with the adopted regulations.

LOCAL MANDATE

These regulations do not impose any new mandalecahagencies or school districts.

IMPACT ON SMALL BUSINESS

The CHP has not identified any significant impattsoall business. This does not represent an
additional mandate on motor carriers, but simptywpmtes a method by which an intrastate motor
carrier can operate vehicles it does not own. Bt to say a motor carrier who chooses to
operate under the provisions of this regulatorycess will not incur certain administrative costs;
the fact is, a motor carrier who elects to usedhmevisions would voluntarily subject
themselves to the administrative costs associatidcartain document preparation and retention
requirements required by this rulemaking, but important to recognize, this is a business
option which does not currently exist. Howeverjrarastate motor carrier who continues to
operate its own vehicles, under the current rvlesild be completely unaffected by this
proposal. Interstate motor carriers are alreaijyestito the requirements proposed by 13 CCR,
Section 1235.7(g). Adoption of the federal rulesdy permits the CHP to enforce those rules
already included in 49 CFR, Part 376.

ALTERNATIVES

The CHP has not identified any alternative, inahgdihe no action alternative, which would be
more effective and less burdensome for the purfoosghich this action is proposed.
Additionally, the CHP has not identified any altatime which would be as effective, and less
burdensome to affected persons other that theralogmg proposed.

Alternative Identified and Reviewed

1. Make no changet® the existing regulations. This alternative Wideave intrastate motor
carriers without a clear means by which to incllessed vehicles, other than those leased
through a leasing company, as part of their fl&&hile this is not a wide-spread practice
among intrastate motor carriers, it is necessaensure intrastate motor carriers with the
same flexibility as interstate motor carriers. tih¢ same time, the “make no changes”
alternative would continue to exacerbate the CHBisent lack of enforcement authority
with regard to interstate motor carriers “leasinghicles in order to meet various
transportation needs.

ECONOMIC IMPACT

The CHP has determined that this new regulatiohresiult in:

* No significant compliance costs for persons or hesses directly affected. Any impact to
the transportation industry would be realized tiglouoluntary use of the proposed leasing
regulations.
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* No discernible adverse impact on the level anditigion of costs and prices for large and
small business.

* No impact on the level of employment in the state.
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